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Discovery 
Questions to Discuss 

(N ote: these questions cover several classes)

1. What are some o f the reasons that we permit parties to engage in discovery before trial? (We 
w ill talk about at least three primary reasons)

2 . H ow is the scope o f perm issible discovery defined in  the federal rules? (Related question: 
What are the major changes to the scope o f discovery under the version o f Rule 26 that went 
into effect in December 2015?)

3. What do we mean by nonprivileged matter?

4. What is the “American” rule with regarding to discovery?

5. W hat are parties’ mandatory initial disclosure obligations under the federal rules?

6. W hat other mandatory disclosure obligations are there under the federal rules?

7. W hat is the purpose o f R ule 27?

8. Can you explain difference between interrogatories, requests for production, requests for 
documents, and requests for admissions?

9. W hen it comes to information generally (including electronically stored information), what 
are a parties’ preservation obligations?

10. Under the new version o f  Rule 37 that went into effect in December 2015, what are the 
potential sanctions available i f  a party failed to take reasonable steps to preserve information 
that should have been preserved in anticipation or conduct o f  litigation?
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T he St a t e Co u r t  Lit ig a t o r ’s Gu id e  t o  
Disc o v e r y  in  Fe der a l  Co u r t

BY CHRIS POPOV &  LIANE NOBLE

F0RTHETR1AL LAWYER WHO PRIMARILY PRACTICES in state 
court, litigating in  federal court can feel like venturing 
to a foreign land. But at least as far as discovery is 

concerned, federal courts speak the same basic language of 
discovery that is spoken in state court. Indeed, the stated goals 
of discovery in both state and federal court are to allow par­
ties to obtain full knowledge of the facts and contentions, to 
prevent trial by ambush, and to promote fairness.1 And under 
both systems, litigants have the same basic discovery mecha­
nisms at their disposal: requests for 
disclosures, interrogatories, requests 
for admission, requests for production, 
and depositions.

Nevertheless, there are important dif­
ferences in how discovery is executed 
in federal court. The failure to recog­
nize these differences can be embarrassing for the infrequent 
federal practitioner, and can even have implications on the 
success of a case. Think of the differences between state and 
federal discovery as different dialects of the same language. 
This article highlights some of the differences between the 
two systems and serves as a quick and informal primer for 
those who are not experienced federal court litigators. Think 
of this as the state court practitioner's “phrase book” for use 
in federal court.

I. The Federal Rules Prohibit Parties from Serving 
Discovery Until They Have Conducted a 

Rule 26(f) Conference.
A key distinguishing feature of federal discovery practice 
is the requirement under Federal Rule 26(f) that parties 
conduct an initial pretrial conference before discovery can 
begin. Discovery in a federal suit cannot begin until after 
the completion of this initial conference.2 This, of course, 
contrasts with Texas state court practice, where the discovery 
period begins at the commencement of a case, and parties are 
generally advised to begin discovery immediately.3

Rule 26(0 requires parties to confer “as soon as practicable,”4 
and a party’s failure to do so can lead to sua sponte dismissal

Think o f  th e  d ifferences betw een  
sta te  and federal d iscovery  
as different dialects o f the  

sam e language.

of the action for failure to prosecute.5 Because there is no 
corollary to the initial planning conference requirement 
under the Texas rules,6 litigators who find themselves in  
federal court should familiarize themselves w ith Rule 26(0 
and be prepared for the conference at the outset of the case. 
During the initial pretrial conference, parties must: (1) 
consider the nature and basis of their claims and defenses 
and the possibilities of settlement, (2) make or arrange for 
the exchange of initial disclosures, (3) discuss preservation 

of discoverable information, and (4) 
develop a proposed discovery plan 
for submission to the court.7

The requirement in  federal court 
that the parties themselves develop 
a discovery plan also m arks a 
significant departure from Texas 

discovery practices. In Texas state court, “[e]very case 
must be governed by a discovery control plan,”8 and the 
rules provide for different levels of discovery depending on 
the amount in controversy or the complexity of the case. 
Level 1 discovery rules apply to expedited actions under 
Texas’s recently amended Rule 169,9 Level 2 is the default 
discovery plan,10 and Level 3 applies when so ordered 
by the court, either on the parties’ motion or the court’s 
initiative.11 In contrast there are no default discovery plans 
in federal court; parties practicing in federal court must 
develop a proposed plan on their own. Indeed, a party’s 
failure to participate in good faith in developing and 
submitting a discovery plan may lead to the imposition 
of sanctions.12 This plan must state the parties’ views and 
proposals regarding the following: (1) changes to disclosure 
procedures, (2) discovery scope and deadlines, (3) issues 
related to discovery of electronically stored information 
(“ESI”), and (4) claims of privilege and protections.13 
Parties must file w ith the court a written report outlining 
the discovery plan 14 days after the 26(f) conference. A 
court may then memorialize the parties’ agreements into 
a scheduling order.14 Failure to follow an order under Rule 
26(f) can result in sanctions.15
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II. Initial Disclosures Are Mandatory and 
Automatic Under the Federal Rules.

Another unique feature of the federal discovery rules is 
the mandatory and automatic nature of initial disclosures. 
In Texas, a party may serve on another party a request for 
disclosures pursuant to Rule 194.16 In contrast, the federal 
rules require that certain information be voluntarily disclosed 
without a discovery request.17 The purpose of this rule is to 
accelerate the exchange of basic information and to eliminate 
the paperwork involved in requesting such information.18 
Mandatory disclosures in federal court occur in three stages: 
initial disclosures, expert disclosures, and final pretrial 
disclosures. Initial disclosures are generally made within 14 
days after the Rule 26(f) conference and must include informa­
tion regarding potential witnesses, documentary evidence, 
damages and insurance.19 Expert disclosures must be made 
by the date set by court order or agreed to by the parties.20 
Final pretrial disclosures must occur at least 30 days before 
trial and must include information regarding witness identity, 
deposition witness identity, and document identity.21

III. Limitations on W ritten and Oral Discovery Are Found 
Throughout the Federal Rules, as Opposed to Being 

Dictated by a Particular Discovery Level.
A state court litigator should also note that the federal rules 
impose different limits on the other forms of discovery, 
and that those limits on discovery are found in different 
places throughout the federal rules. Unlike the Texas rules, 
w hich set forth varying limits on oral and written discovery 
depending upon which of the three discovery control plans 
apply, the federal rules apply a more uniform set of limits 
that are specific to the type, of discovery (e.g., requests for 
admissions, interrogatories, or depositions), as opposed to the 
type of case or the amount in controversy. With respect to 
requests for admissions, for instance, the Texas rules impose 
a lim it of 15 requests for Level 1 cases,22 but do not limit the 
num ber of requests in Level 2 or 3 cases. The federal rules do 
not limit the number of requests for admissions, but a court 
can impose a limit by order or local rule.23 With respect to 
interrogatories, the Texas rules impose a limit of 15 for Level
1 cases and 25 for Level 2 cases.24 For level 3 cases, absent a 
court order, interrogatories are subject to the Level 1 or Level
2 limitations depending on the amount of relief requested.25 In 
contrast, the federal rules limit the number of interrogatories 
to 25 in  all cases, absent leave or stipulation.26 Finally, with 
respect to requests for production, the Texas rules impose a 
lim it of 15 requests for Level 1 cases,27 but do not limit the 
num ber of requests in Level 2 or 3 cases. The federal rules do 
not limit the number of requests for production for any case.28

The federal restrictions on deposition practice are also more 
uniform than the multi-tiered approach set forth in the Texas 
rules. In state court, regardless of the discovery control level, 
no side may examine or cross-examine a witness for more 
than 6 hours, excluding breaks.29 Additionally, for Level 1 
cases, each party has 6 hours in total to examine and cross- 
examine all witnesses, but the parties may agree to expand 
the limit to 10 hours.30 In Level 2 cases, each side is limited 
to 50 hours to examine and cross-examine opposing parties, 
experts designated by those parties, and persons subject to 
those parties’ control.31 Additional time may be allotted if 
more than two experts are designated. In contrast, the federal 
rules simply limit the parties to 10 depositions per side and 
limit each deposition to one day of 7 hours absent leave or 
stipulation.32

The deadline by which parties must complete discovery is 
also typically easier to calculate in  federal court. In Texas, 
the discovery period varies based on the discovery level. 
In a Level 1 case closes 180 days after the first request for 
discovery of any kind is served.33 The discovery period for 
Level 2 cases closes on the earlier of 30 days before trial or 
nine months after the earlier of the first deposition or the 
due date of the first response to written discovery.34 Level 3 
discovery periods end in accordance with Level 1 or Level 2 
depending on the amount of damages sought and the issues 
involved. Conversely, the deadline for discovery in federal 
court is simply determined by court order.

The more uniform nature of the federal limits on discovery 
has its advantages and disadvantages. On the one hand, the 
federal rules make it less complicated to calculate deadlines, 
time limits, and limitations on requests. On the other hand, 
under the federal rules, individuals litigating a single $76,000 
claim will be governed by the same default discovery limits 
as two multi-national corporations litigating a complex $76 
million suit. In other words, the federal rules may impose or 
permit discovery that is disproportionate to the needs of the 
case, which highlights the importance of thinking critically 
about the needs of the case at the outset, and using the 26(f) 
conference to set a scheduling and discovery control order 
that makes sense for a given case.

IV. The Federal Rules Make It Easier to  Compel 
Discovery from Out-of-State Non-Party Witnesses.

The federal rules provide some advantages to parties seeking 
discovery from non-party witnesses who work or reside out 
of state. Tex. R. Civ. R 201.1(a) permits parties to take deposi­
tions of witnesses located outside of Texas, but the litigant 
must first determine the requirements of the other state’s
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courts. This could involve the use of letters rogatory, letters 
of request, a commission or the filing of an ancillary action. 
The requirements vary from state to state and sometimes even 
by county. In contrast, Fed. R. Civ. P. 45(a)(2) authorizes a 
federal court to issue a subpoena to any witness in the United 
States, subject to the limitation that the witness can only be 
compelled to appear for deposition within 100 miles of where 
the subpoena was served. Furthermore, once served with a 
federal court subpoena, the witness can be compelled to travel 
up to 150 miles from her residence or 150 miles from where 
she was served to answer discovery; in state court a non-party 
witness can only be compelled to appear for discovery within 
100 miles of where she resides.35

V. The Federal Rules Require Automatic Disclosure of
Expert Witnesses and Expert Reports.

Another important distinction between federal and state 
discovery procedures involves the discovery of expert opin­
ions, While the federal rules require parties to automatically 
produce expert reports, there is no such requirement in 
Texas state court. Rather, a party in state court may request 
the report of an opposing party’s retained testifying expert 
through its request for disclosure.36 The responding party 
may then either produce the report or tender the retained 
expert for deposition.37 Additionally, a party may move for 
a court order requiring production of a retained testifying 
expert’s report.38

In contrast, the federal rules require that certain expert dis­
covery be voluntarily disclosed without a discovery request.39 
These mandatory expert disclosures, as briefly described 
above, must be made by the date ordered by the court, the 
date stipulated by the parties, or at least 90 days before the 
trial date.40 Unless otherwise stipulated or ordered, this 
mandatory disclosure of any retained testifying expert must 
also be accompanied by a written report.41 While parties are 
not required to produce the reports of non-retained testifying 
experts, they must provide a disclosure summarizing the facts 
and opinions to which the non-retained witness is expected 
to testify42 It is also important to note that while drafts of 
expert reports are discoverable in state court, the federal 
rules treat draft expert reports as privileged work product43 VI.

VI. The Federal Rules Set Forth a Different Mechanism 
for Asserting Privilege and Challenging Claims of Privilege.
State court litigators should also be aware of three important 
federal-state distinctions related to the discovery of privileged 
information. First, the procedure for asserting a privilege is 
different in  federal court. In state court, in order to claim a 
privilege, a party first withholds the information and serves

a withholding statement.44 Then, the requesting party may 
request a privilege log.45 The respondent must then supply 
a privilege log within 15 days of the request.45 In contrast, 
under the federal rules, it is not necessary to request a privi­
lege log when the responding party asserts a privilege.47 The 
federal rules place the burden on the respondent to notify 
the requesting party that it is withholding information and 
automatically serve a response that includes a privilege log.48

Second, state and federal courts handle differently the 
inadvertent disclosure of privileged information. In Texas, 
Rule 193 contains a snap-back provision, under which par­
ties who inadvertently disclose privileged information are 
permitted to amend their withholding statements within 10 
days of discovery of the accidental production.49 Materials 
must then be promptly returned. Federal Rule 26(b)(5)(B) 
similarly requires prompt return, sequestration, or destruc­
tion of any inadvertently disclosed privileged information, 
but it goes even further and includes additional protections. 
Under the federal rule, the recipient of an  inadvertently- 
disclosed privileged document is prohibited from using or 
disclosing the information until the claim of privilege is 
resolved. The recipient is also required to take reasonable 
steps to retrieve the inadvertently-disclosed information if 
the recipient has disclosed it to a third-party before being 
notified of the privilege claim. Moreover, the federal rules 
contemplate enforcement of additional “quick-peek” or 
“claw-back” arrangements between the parties as a way to 
avoid the excessive costs of pre-production review.50 Under 
a quick-peek agreement, a responding party provides certain 
materials for initial examination without waiving any claims 
of privilege, the requesting party reviews the information and 
designates the documents it wishes to have actually produced, 
and the responding party conducts its privilege review on only 
those specified documents.51 Under claw-back agreements, 
production without intent to waive privilege or protection is 
not a waiver so long as the responding party identifies the 
documents mistakenly produced, and the receiving party’s 
documents are returned.52

Finally, the source of substantive privileges law differs 
between state and federal court. In Texas, many privileges are 
codified in the Rules of Civil Procedure or Rules of Evidence. 
The rules contain specific provisions governing work product 
privilege, attorney client privilege, spousal privilege, trade 
secret privilege, clergy privilege, physician-patient privilege, 
and mental health information privilege.53 Conversely, the 
Federal Rules of Civil Procedure and Federal Rules of Evidence 
do not codify privileges in the same way that the Texas rules 
do. Rather, federal common law governs these concepts in
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cases based on federal question jurisdiction.54 In federal 
cases premised on diversity jurisdiction, state law privilege 
ru les will govern.

VII. The Federal Rules Apply Different Standards for 
Obtaining Protective Orders.

Parties in both federal and state court may file a motion for 
protective order to limit the scope of discovery, but litigants 
in  federal court must.be prepared to show good cause. Texas 
courts will issue a protective order to protect against undue 
burden, harassment, or the invasion of a protected personal, 
constitutional or property right.55 Federal courts require an 
additional showing of good cause.56 In determining good 
cause, many courts apply a balancing test to determine 
w hether the producing party’s burden of production and its 
privacy interests outweigh the right of the opposing party 
and  the public.57

Parties may also seek to limit the disclosure of privileged or 
confidential materials exchanged through a sealing order. 
Under the stringent sealing requirements of Texas Rule of Civil 
Procedure 76a, a party must file a written motion specifying 
the grounds for protection and must post a public notice 
stating the time and place of the hearing and inviting the 
public to intervene and be heard.58 In federal court, records 
m ay be sealed without public notice, and a sealing order may 
often be obtained where the parties agree on confidentiality.59

VIII. The Federal Rules Envision a Two-Tiered 
Approach to E-Discovery.

The federal rules and supporting case law create a more 
comprehensive scheme for electronic discovery. In Texas, a 
single e-discovery rule, Rule 196.4, requires responding par­
ties to produce electronic data that is “reasonably available.”60 
If the party cannot produce the information requested, it must 
state an objection. If the court orders the responding party to 
comply, the court must also order the requesting party to pay 
the reasonable expenses of any extraordinary steps required 
to retrieve and produce the information.61

W hereas Texas e-discovery is governed by a single rule and 
a single substantive Supreme Court case, federal e-discovery 
provisions are integrated throughout the federal rules and 
there are a plethora of decisions interpreting those rules. The 
federal e-discovery scheme envisions a formalized two-tier 
approach with less court intervention. Under the first tier, 
a “party need not provide discovery of [ESI] from sources 
tha t the party identifies as not reasonably accessible because 
of undue burden or cost.’’62 If there is a dispute, the rules 
contemplate that the parties will meet and confer before filing

discovery motions.63 If, after a conference, the parties are still 
in  dispute, the second tier of federal e-discovery is initiated. 
Under the second tier, the responding party must show 
that the information requested is not reasonably accessible 
because of undue burden or cost. If that showing is made, 
then the requesting party must show good cause for the 
production.64 Whether practicing in  state or federal court, 
advocates should attempt to address e-discovery issues in 
the early stages of the litigation.

IX. A Federal Court May Appoint a Magistrate Judge to
Set a Scheduling Order and to Rule on 

Discovery Disputes.
Another facet of federal practice likely to affect the discovery 
process is codified in 28 U.S.C: § 636 (b)(1)(A), under which 
a federal judge may “designate a magistrate judge to hear 
and determine any pretrial matter pending before the court,” 
including the resolution of discovery motions. Indeed, many 
judges refer all discovery motions to magistrate judges for 
resolution.65 Although parties may initially be taken aback 
when they learn their discovery dispute is being decided by 
a judicial officer other than the Article III judge to whom the 
case was assigned, this practice may actually be beneficial 
to the litigants. Disputes can often be decided more quickly 
by magistrate judges, who routinely deal with discovery 
issues and who often have more flexibility on their dockets 
to for oral hearings.

X. The Federal Court’s Local Rules Sometimes Modify
the Discovery Rules In Material Ways.

Another essential consideration when conducting discovery 
in  a federal suit is the interaction of the district court’s local 
rules with the Federal Rules of Civil Procedure and Evidence. 
For instance, the Local Rules in the Northern District of 
Texas contain filing requirements for discovery materials.66 
The Local Rules in  the Western District of Texas contain 
additional notice requirements for oral depositions, limits 
on the number of requests for admissions, and pre-approved 
interrogatories for which objections will not be considered.67 
In  the Eastern District of Texas, the court runs a discovery 
hotline answered by a judge to rule on discovery disputes.68 
While state district courts in  Texas promulgate and enforce 
local rules as well, they typically do not substantively alter 
discovery limitations in the same way.

XI. Conclusion
To the experienced state court practitioner, discovery in fed­
eral court should not be a completely foreign and unfamiliar 
experience. By and large trial lawyers in  state and federal 
court will have the same discovery tools at their disposal.
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To the experienced state court practitioner, discovery in fed­
eral court should not be a completely foreign and unfamiliar 
experience. By and large trial lawyers in  state and federal 
court will have the same discovery tools at their disposal.
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There are, however, some nuanced differences, including: the 
Rule 26(f) conference requirement; mandatory initial, expert, 
and pre-trial disclosures; different limits on the various forms 
of discovery (see Figure 1 below); more expeditious exchange 
of expert evidence; different substantive and procedural rules 
regarding privileges; and a more formalized two-tier approach 
to e-discovery with less court intervention. This article is not

F ig u r e  1 .

t
it- ?

’.I’ - . i
Discovery 
Period Begins

After parties complete 
Rule 26(f) conference. 
Fed. R. Civ. P. 26(d)(1)

When suit is filed

Discovery ■ 
Period Ends

As ordered by the 
court or agreed by the 
parties.

180 days after the first 
request for discovery is 
served. Tex. R. Civ. P. 
190.2(b)(1).

Earlier of (1) 30 days before 
trial or (2) nine months 
after the earlier of (a) the 
first oral deposition or 
(b) the due date of the 
first response to written 
discovery. Tex. R. Civ. P. 
190.3(b)(1).

Absent discovery con­
trol order, refer to Level 
1 or 2 depending on 
amount of relief sought

Disclosures M andatory disclo­
sures in three stages: 
initial, expert and 
pre-trial. Fe d . R. Civ . 
P. 26 (a)(1).

Not mandatory; must be requested under Tex. R. Civ. R 194.2 |

May request disclosure 
of documents, not con­
sidered a request for 
production. Tex. R. Civ. 
P. 190.2(b)(6)

No other limitation No other limitation

Requests for 
Admissions

Fe d . R. Civ . P. 36 
does not set a limit on 
number, but a court 
can impose a limit by 
order or local rule.

No more than 15 written 
requests for admissions. 
Tex. R. Civ. P. 190.2(b)(5)

No Limit No Limit

Interrogator­
ies

Absent leave or stipu­
lation, no more than 
25. Fe d . R. Civ . P. 
33(a)(1)

No more than 15. Tex. R. 
Civ. P. 190.2(h)(3).

No more than 25. Tex. R. 
Civ. P. 190.3(b)(3).

Absent discovery con­
trol order, refer to Level 
1 or 2 depending on 
amount of relief sought

Requests for 
Production

No Limit. Fe d . R. 
Civ. P. 34

No more than 15. Tex. R. 
Civ. P. 190.2(b)(4).

No Limit No Limit

meant to provide an exhaustive list of all relevant distinctions, 
but rather a preliminary reference point for newcomers to 
federal discovery practice. The reader is encouraged to consult 
the Federal Rules of Civil Procedure and Evidence as well 
as the district’s local rules before proceeding with discovery 
in  federal court.
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Depositions Fe d . R. Civ . P. 30 
sets a limit of 10 
depositions per side, 
but can be increased 
with leave of court or 
stipulation. Limited 
to one day of seven 
hours, absent leave or 
stipulation.

No side may examine or cross-examine a witness for more than 6 hours, 
excluding breaks. Tex. R. Civ. P. 199.5(c).

Each party has 6 hours 
in total to examine and 
cross-examine all wit­
nesses, may agree to 
expand to 10 hours, but 
not more without court 
order. Tex. R. Civ. P. 
190.2 (b)(2).

Each side has 50 hours 
to examine and cross 
opposing parties, experts 
designated by those parties, 
and subject to those parties’ 
control. No time limit on 
deposition of witness not 
subject to either party’s 
control. If side designates 
more than 2 experts, other 
side has 6 hours more for 
each additional expert. Tex. 
R. Civ. P. 190.3(b)(2).

Absent discovery con­
trol order, refer to Level 
1 or 2 depending on 
amount of relief sought

D iscovery 
Subpoenas 
for Third 
Parties

Federal court may 
issue subpoena to 
any witness in the 
United States, but a 
non-party witness can 
only be compelled to 
appear for discovery 
within 100 miles of 
where he resides. Fe d . 
R. ClV. P. 45.

Tex, R. Civ; P. 201.21(a) permits deposition of out of state witness, but the 
provision is subject to the requirements of the other state, which may involve 
filing for a commission, letter rogatory, or ancillary action. A witness can only 
be compelled to appear within 150 miles of her residence or where she was 
served. Tex. R. Civ. P. 176.

Chris Popov is a partner with Vinson & Elkins, LLP. He has tried 
commercial cases in both state and federal courts. Prior to joining 
the firm , Chris served as a judicial clerk to the Honorable James L. 
Dennis on the United States Court of Appeals for the Fifth Circuit.

Liane Noble is a litigation associate with Vinson & Elkins, LLP 
Prior to joining the firm, Liane served as a judicial clerk to the 
Honorable Fred Biery on the United States District Court for the 
Western District of Texas. 'A

1 In re Alford Chevrolet-Geo, 997 S.W.2d 173, 180 (Tex. 1999) 
(“The primary objective of discovery is to ensure that lawsuits are 
‘decided by what the facts reveal, not by what facts are concealed.'”); 
Alvarado v. Fardh M/g. Co., 830 S.W.2d 911, 913-14 (Tex. 1992) 
(goals of discovery are “to promote responsible assessment of 
settlement and prevent trial by ambush’’); Clark v. Trailways, Inc., 
774 S.W.2d 644, 646 (Tex. 1989) (“[Rjules regarding discovery .
. . were designed to . . . ensure fairness.’’); Shelak v. White Motor 
Co., 581 F.2d 1155 (5th Cir. 1978) (discovery rules are designed 
to prevent “trial by ambush” and “that sort of emergency litigation 
which could degenerate into ‘quick-draw hip-shooting”’); Burns v. 
Thiokol Chemical Corp., 483 F.2d 300, 304 (5th Cir. 1973) (“Properly

used, [the rules of discovery] prevent prejudicial surprises and 
conserve precious judicial energies.’’).
2 FED. R. Civ. P. 26(d)(1). Exceptions to this rule include discovery 
conducted before suit by the filing of a verified petition under 
Fe d . R. Civ. P. 27, discovery conducted with leave of court after 
suit is filed but before the Rule 26(f) conference, and discovery 
conducted in certain proceedings exempt from the Rule 26(f) 
conference requirement as outlined in Fe d . R. Civ. P. 26(a)(1)(B) 
and the 2000 Notes to Fed. R. Civ. P. 26, at *115.
3 Broom v. Arvidson, No. 04-00-00214-CV, 2001YVL 220058, at *5 
(Tex. App—San Antonio 2001, no pet.) (trial court properly denied 
continuance because plaintiff’s delay in serving discovery requests 
over three months after she filed her original petition indicated 
a lack of diligence); see also Patrick v. Howard, 904 S.W.2d 941, 
946 (Tex. App.—Austin 1995, no pet.) (promptness of discovery 
requests is an indication of diligence).
4 Fe d . R. Civ . P. 26(f)(1). The conference must occur at least 21 
days before a scheduling conference is to be held or a scheduling 
order is due under Rule 16(b). Under Rule 26(f)(4), courts may by 
local rule require an expedited schedule for the conference and 
written discovery plan report.
5 See Spencer v. United States, No. C-ll-122011, WL 1158552, at 
*3 (S.D. Tex. Mar. 25, 2011) (dismissal for failure to prosecute was
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conference requirement as outlined in Fe d . R. Civ. P. 26(a)(1)(B) 
and the 2000 Notes to Fed. R. Civ. P. 26, at *115.
3 Broom v. Arvidson, No. 04-00-00214-CV, 2001YVL 220058, at *5 
(Tex. App—San Antonio 2001, no pet.) (trial court properly denied 
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a lack of diligence); see also Patrick v. Howard, 904 S.W.2d 941, 
946 (Tex. App.—Austin 1995, no pet.) (promptness of discovery 
requests is an indication of diligence).
4 Fe d . R. Civ . P. 26(f)(1). The conference must occur at least 21 
days before a scheduling conference is to be held or a scheduling 
order is due under Rule 16(b). Under Rule 26(f)(4), courts may by 
local rule require an expedited schedule for the conference and 
written discovery plan report.
5 See Spencer v. United States, No. C-ll-122011, WL 1158552, at 
*3 (S.D. Tex. Mar. 25, 2011) (dismissal for failure to prosecute was
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proper where plaintiff failed to confer with defendant as required 
by Rule 26(0).
6 By permitting parties to submit an agreed discovery order in 
Level 3 cases, Texas Rule 190.4 clearly contemplates, but does not 
require, a discovery conference. Tex. R. Civ. P. 190.4. Additionally, 
Texas case law suggests that parties in state court should engage in 
a discovery conference when electronic information is involved. See 
In re Weekely Homes, LP, 295 S.W.3d 309, 321 (Tex. 2009) (parties 
should meet and confer regarding protocols for electronic discovery 
before requesting information).
7 Fe d . R. Civ. P. 26(0(2).
8 Tex. R. Civ. P. 190.1.
9 Level 1 discovery plans also apply to divorce suits not involving 
children in which the marital estate is valued at less than $50,000. 
Tex. R. Civ. P. 190.2(a)(2). However, the expedited actions process 
does not apply to suits involving a claim under the Family Code, 
Property Code, Tax Code or Chapter 74 of the Civil Practice & 
Remedies Code. Tex. R. Civ. P. 169(a)(2). It does not apply when a 
party files a petition for injunctive relief. Tex. R. Cvi. P. 190 cmt. 
2 (1999).
10 Tex. R. Civ. P. 190.3.
11 Tex. R. Civ. P. 190.4.
12 Fe d. R. Civ. P. 37(f).
13 Fed. R. Civ. P. 26(f)(3)(A)-(F).
14 Fe d . R. Civ. P. 16(b).
15 Fe d . R. Civ. P. 37(b)(2).
16 Tex. R. Civ. P. 194.1. Under the recent amendments to Rule 
190.2, a party in a Level 1 case may request disclosure of documents, 
electronic information, and tangible items in the disclosing party’s 
possession in addition to disclosures under Rule 194.2. Tex. R. Civ. 
P. 190.2(b)(6). This type of request is not considered a request for 
production. Id.
17 F e d . R. Civ. P. 26(a).
18 1993 Advisory Committee’s Notes on FED. R. Civ. P. 26, at 12.
19 F e d . R. Civ. P. 26(a)(1).
20 Fe d . R. Civ. P. 26(a)(2). The specific requirements for expert 
disclosures are discussed below.
21 F e d . R. Civ . P. 26(a)(3).
22 Tex. R. Civ. P. 190.2(b)(5).
23 Fe d . R. Civ. P. 36.
24 Tex. R. Civ. P. 190.2(b)(3).
25 Tex. R. Civ. P. 190.4(b).
26 Fe d . R. Civ . P. 33(a)(1).
27 Tex. R. Civ. P. 190.2(b)(4).
28 Fe d . R. Civ. P. 34.
29 Tex. R. Civ. P. 199.5(c).
30 Tex. R. Civ. P. 190.2 (b)(2).
31 Tex. R. Civ. P. 190.3(b)(2).
32 Fe d . R. Civ. P. 30.
33 Tex. R. Civ. P. 190.2(b)(1).
34 Tex. R. Civ. P. 190.3(b)(1). The Level 2 discovery period for 
Family Code cases ends 30 days before the trial date. Tex. R. Civ. 
P. 190.3(b)(1)(A).
35 Tex. R. Civ. P. 176; Fe d . R. Civ. P. 45.

36 Tex. R. Civ. P. 194.2(f)(4)(A).
37 Tex. R. Civ. P. 195.
38 Tex. R. Civ. P. 195.5.
39 Fe d . R. Civ. P. 26(a)(2).
40 Id.
41 Id.
42 Id.
43 Fe d . R. Civ . P. 26(b)(4)(B).
44 Tex. R. Civ. P. 193.3.
45 Id.
46 Id.
47 Fed . R. Civ. P. 26(b)(5)(A).
48 Id.
49 Tex. R. Civ. P. 193.3(d).
50 2008 Advisory Committee’s Notes on Fe d . R. Ev id . 502, at 116.
51 2006 Advisory Committee’s Notes on Fe d , R. Civ . P. 26, at 127
52 Id.
53 Tex. R. Civ. P. 192.5; Tex. R. Evid. 503-510.
54 Fe d . R. Ev id . 501.
55 Tex. R. Civ. P. 192.6.
56 FED. R. Civ. P. 26(c)(1); In re Terra Int’l, 134 F.3d 302, 306-07 
(5th Cir. 1998).
57 Gutierrez v. Benavides, 292 F.R.D. 401,403-405 (S.D. Tex. 2013); 
Kimberly-Clark Corp. v. Cont’l Cas. Co., No. 3:05-CV-0475-D, 2006 
WL 3436064, at *4 (N.D. Tex. Nov. 29, 2006).
58 Tex. R. Civ. P. 97a(3).
59 Fe d . R. Civ. P. 5.2(d).
60 Tex. R. Civ. P. 196.4; In re Weekly Homes LP, 295 S.W.3d 309 
(Tex. 2009).
61 Id.
62 Fed. R. Civ. P. 26(b)(2)(B).
63 2006 Advisory Committee’s Notes on Fe d . R. Civ. P. 26, at 17.
64 Fed. R. Civ. P. 26(b)(1).
65 The most analogous provision in the Texas allows a court to 
appoint a special master for good cause in exceptional cases involving 
complex or highly technical discovery matters. Tex. R. Civ. P. 171.
66 Northern District of Texas LR 5.2.
67 Western District of Texas CV-30, CV-33, CV-36.
68 Eastern District of Texas CV 26(e).
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Liv in g  Da il y w it h  Weekl ey Homes
BY KENNETH ) WITHERS & MONICA WISEMAN LATIN

INTRODUCTION 
Texas led the nation in adopting a specific procedural ntle 
addressing the discover)' of electronically stared information 
CESO. Tex, R. Civ, P L96.4 has been with us since 1499, 
anti although it was a new and novel rule, there have been 
remarkably few appellate opinions addressing the subject,1 
After ten years, the Texas Supreme Court took the opportu
nity presented by In is WaMiy Homes2 to provide n detailed 
blueprint for requesting ESI That blueprint. dearly is not 
from n pattern book, Discovery of ESI requires custom legal 
carpentry) for good reasons It takes thought, planning, and 
communication between opposing counsel to avoid turning 
discovery oi ESI mtoa money pit. While Rule 1964 provides n 
procedural framework for parties who insist ort formal motion 
practice, the cost and delay of litigating ESI discovery illsucs 
can be significantly reduced—ot eliminated altogether—willi 
some common-sense cooperation between opposing counsel 
to develop a lair nnd proportional discovery building plan 
before breaking ground

in this a rude, we discuss why discovery of ESt is different 
front the discovery of paper to which lawyers were accustomed 
before the 1999 amendments, und how- the Texas Rules or 
Civtl Procedure address these differences in Rule 196.4. Then 
we review the background facts, of Weekly 1 femes and explore 
the Supreme Court's application of the rule. We also sec how 
Weekly Homes has been applied in subsequent appellate court 
decisions Finally, wc look at the Court s practical advice for 
litigants seeking or responding to discovery of ESI and the 
Court's call for planning, communication, and cooperation 
between opposing parties in litigation.

I. Why discovery of ESI is different 
We live in » world of electronic information Almost every
thing wc read, listen to. watch, write, or communicate to 
others is generated, stored, or transmitted using computer 
technology, in business, government, education, entertain
ment, and almost all other human endeavors, relatively little 
information is commuted to paper in the first instance 
Although exact statistics are difficult to come by. experts have 
long believed that 93 percent of alt business documents are 
created electronically and only 30 percent are ever printed 
to paper.'* While paper documents abound, nirousi all paper 
documents are pnniouis information from computer files. Ask 
yourself when you last saw a typewriter being used routinely

in a business, government office, school, or even at home

Recent statistical research confirms that vve are overwhelm
ingly a "digital" information society. According to the 
University of California at San Diego's Global Information 
Industry Center, American consumers receive only about 
8 61% of their information in print form,, measured m words 
Measured in time, the average American spends only 6 hour 
per day reading printed materia! Measured in compressed 
bytes, print constitutes only .02% of allinformation media.4 
The researchers note that "(nlew digital technologies continue 
to remake the American home"1

Ten years ago 40 percent of l,‘,S. households hue! a 
personal computer, and only one-quarter of those had 
Internet access. Current estimates are that over TO 
percent of Americans now own a personal computer 
with internet access, and increasingly that access is 
high-speed via broadband connectivity. Adding iFhcmes 
and other "smart AurelcSs phones, which tire computers 
m all but name, personal computer ownership increases 
to more than 80 percent. I. ,1 The average American 
spends nearly throe hours per Bay on the computer, not 
including time at work.'

The use of computers to generate, manage, and communicate 
information has signif icant consequences that go far beyond 
simply changing the way wc write and store information. 
Some of these ore extensions of problems that could occur in 
lha paper document world. Others arc unique tmhe computer 
world. Bui these consequences require us to approach the 
d tscovery of electronically stored in formation (ESI) differently 
than we approached the discovery of paper documents,

A, Volume
The first—and perhaps the most obvious—consequence of 
our conversion to digital information technology is an explo
sion in the volume of data that may be subject to discovery, or 
that needs to be sifted through to locate that which is subject 
lb discovery'. Two leading electronic discovery thinkers nute 

j that ''|i| tt a small business, whereas formerly there was usually 
one four-drawer file cabinet full of paper records, now there 
id the equivalent of two thousand four-drawer file cabinets 

1 full of such records, all contained in a cubic foot nr so In the 
form of electronically stored information '''
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The increase In volntae is due to a number of factors. One 
is thatelecnonk information systems tend to automatically 
replicate and Store qumerous copies of files in a variety of 
locations, The same file—or slightly different versions—may 
be found on several active areas of the computer bald drive, 
or as duplicate files maintained for backup purposes, or 
on archival and disaster media, A second, reason, for the 
proliferation of ESI is that users lead to distribute copies 
of their work Tar and wide, because it is so fast and easy W 
do. Gone axe the days when one copy of ah office report or 
memorandum was riroilated to 20 or more people, eadt cf 
whom cheeked their name off the distribution list and passed 
it on to the next Today, a report or memorandum, with a few 
keystrokes, is replicated In the file directories or on the hard 
drives of every member of the organization. A third reason 
for thd proliferation of ESI is that many human cotntnunicn- 
tians tbit used to be relatively or purely ephemeral, such as 
telephone calls and handwritten notes, axe now routinely 
conducted using electronic information systems, leaving a 
more-or-ltss permanent record. The sheer volume nf email, 
for instance, is staggering, According 
to the respected technology research 
firm Radieafi Group, 247 billion 
email messages were sent per day in 
2009, and that number wifl. double 
by 2Q13,7 If the average office worker 
sends or receives apprariraatcly 1QO 
business-related mail messages a day 
(a conservative estimate) and all were 
saved, 25,000 email messages will accumulate in that office 
■worker’s mailbox in the course of a year, la an organization 
with even a rudhueniary electronic information system, 
that volume would be magnified, by the system's automatic 
replication and backup operations, as well as users* ten dency 
to send mail to multiple recipients.

According to  the respected 
technology research firm Radtead 
Group, 247 billion email messages 

were sent per day in 2009, and that 
number will double by 2013.

essential environment for translating electronic impulses 
into information) and the ever-growing array of application 
software that allows the information to be created, managed, 
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whole fcdritdts an imergtfot'hehavin 
th ac Is much more than the sum or the 
parts. Critically far law, such systems 
cannot beimdemood or explained by
any one person."

Simply pur, lawyers without infor
mation management expertise are 
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what they should he asking for is  electronic discovery, or 
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drives and sloutge media), operating systems (providing the

C. Preservation
One important element of the complexity of ESI that further 
distinguishes it from paper documentation is Us essentially 
ephemeral nature. This is not die same as the ephemeral 
-nature of unrecorded spoken words, which are truly gone 
once they are uttered, but closer (a the original meaning of 
ephemera—information teccrded for very short retention. 
Information systems record information, in a variety of 
ways, almost all intended for short retention or migration 
to less transitory media. Electronic information systems 
are constantly taking fn new data, moving data to varW * 
temporary storage areas, overwriting stale err duplicate datav 
and, deleting whole files. Most of this activity is accurringat 
high speed and without any human intervention. Traditional
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concepts of “preservation'' developed for the paper world 
simply cannot apply.

This is not to say that "preservation" is impossible. In fact, 
electronic infonnadon systems we capable of storing vast 
amounts of Infonnadon forking periods of time, and because 
of the complexity and replication of data vrithin systems, 
almost nothing Is actually Inst However, locating specific 
data and locking it down in a form that can be accessed for 
later use required prompt action, may require specialised 
expertise, and can. be considerably more expensive than 
simply setting aside a bar of paper documents.

D. "Dark Data"
A final factor that distinguishes electronic discovery from 
discovery of paper documentation is what some infonnadon. 
scientists have dabbed ’the rise cf dark data." This refers 
to ESI that is created by information systems themselves, 
and not intentionally by people using the systems. “Dark 
data" goes beyond the email, wordpracessing, spreadsheets, 
databases, videos, and other documents that users create and 
access routinely. The phrase "dark data” was coined recently 
by researchers at the University of Cahtarnia at San Diego, 
who hypothesised

... that most data is created, used, and thrown away 
without any person ever being aware of its existence. 
Just as cosmic dark matter is detected indirectly only 
through its effect on things that we can see, dark data 
is not directly visible to people. The family aqto for 
automobiles) is a more typical example of dark data. 
Luxury and high-performance cars today cany more 
than 100 microcontrollers and Several hundred sensors, 
with update tales ranging from, one to more than 1,000 
readings per second. One estimate is that from 35 to 40 
percent of a car’s sticker price goes to pay for software and 
electronics, As microprocessors and sensors ’talk’ to each 
other, their ability to process information becomes criliea! 
for auto safer/. For example, airbags use accelerometers, 
which measure the physical motion of a tiny silicon beam. 
From that motion, the car’s acceleration is calculated, and 

' .approximately 100 times each second, this data is sent 
to a microprocessor, which uses the last few seconds of 
measurements to decide whether and at what intensity 
to inflate theairbag in the event of a collision. Over the 
life of an auto, each accelerometer will produce more 
than, one billion measurements. Yet in a Crash, only the 
last Tew data points art critical.50 * •

This ESI Is buried in the volume and complexity of elec

tronic information systems, but may he highly relevant to 
a legal action and is entirely within the potential scope of 
discovery in the appropriate case. More cpmmpji fqrrrs pf 
“dark data" that have been the subject of discovery in dvil 
litigation are the addresses of people who visit web sites, 
automatically recorded by web server software,11 and the 
structure of complex databases from which a party needs 
to derive particular data.11 Perhaps the most comm cm form 
of "dark data." subject to discovery is metadata, the tracking 
information that compute; applications and systems generate 
2 hour computer hies themselves, such as the d2te of creation 
or the date a file was last accessed.11
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,WY COMMERCIAL CASES ARE LARGE EMGUGK to justify 
hiring zn. outside vendor la take charge of I he entire 
data Collection and production process, including 

hosting an on-line platform Tor document review. But going 
this route is not cheap. Indeed, for many clients, particularly 
individuals and small businesses, it is proMbidvelyjwpensive.

Having recently completed several moderately sired elec
tronic document productions in plaintiff-side commercial 
contingency Ice cases for clients who axa paying expenses, I 
am happy to share ray stiff evolving approach to carrying out 
‘do-it-youjaelf" electronic discovery for cost-conscious clients,

flench Early Agreement on How to Produce ErDiscovery 
At the outset of each cast, i work to get all parties to agree 
on the format lor how all electronic production, partkulsrly 
email?, will take place. AtSusman Godfrey, ws propose the 
fallowing standard agreement:

Electronic documents will be produced, to extent 
postible, it̂  PDF format. If necessary, the parties 
waff exchange application dais elecrroTtjcatly in the 
native Format kept by the producing party. We will 
produce a bates numbered fils listing of the file 
names sod director/ structure of what is on aay CDs 
or DVDs exchanged that do not curtain electronic 
documents produced in the EBF format. If such 
application data is used at trial or in. deposition, 
the party introducing tire data will indicate in the 
footer on the hard-copy version (or on a separate 
cover she:;) (a) tire CD or DVD bom whence it came,
(b) the directory or subdireetcry where the hie was 
located on the CD or DVD, and (e) the name of the 
file iuelf including the file extension.

1. find that producing electronic documents in. PDF format 
is almost always sufficient and cheaper. The alternative, 
producing electronic documents in native format, is usually 
an unnecessarily expensive, cumbersome approach unless 
special circuinstances dictate. The biggest exception that 
comes to mind involves the production of Excel spreadsheets 
that contain more than cme page of columns -  they can be 
extremely difficult to read as individual PD? print outs and 
may be meaningless without the ability to see the formulas 
ia t  create the numbers in the Excel spreadsheets.

Even if it rums ont that some amount of native-format produc
tion needs to tale place, I nonetheless press opposing counsel 
for an agreement to initially produce all electronic documents 
in PDF format and then give each side the opportunity to 
request a supplemental cative-fenatproduedoo, for particular 
documents (eg., documents difficult to read £5 PDFs, os 
documentsixi which the patties want to review the metadata).

1! you go the "production as a PDF" route, make sure to 
specify whether or not the parties will produce responsive 
electronic documents as searchable PDFs. 1 prefer producing 
documents In searchable PDF format because it is easy to 
upload the them to any number of standard document review 
tools fag,, Summation. Blare, CaseMap, Concordance) tint 
do not require you or your’client to pay an outside vendor 
tahost the documents on an expensive external platform. j f  t

% !
Keap an Eye Out far Certain Types of E-Discovery j

Unci recently, I viewed tire term “E-Discovery" as limited tf 
email and electronic Vfard or Excel documents. Eutwith ever- 
expanding forms of electronic cotnxaunication, I now mats t‘
it a point In my document requests to ask for two specific ;
types of electronic media that many p topic overlook: instant ;
messages and dseconic recordings of voice mail

1
In a number af industries, particularly ones involving oil ;
and gas brokers and traders, instant messaging serves as an j
important method for internal and external communication. I
And because peoplewritetherninresldnre, instant messages {
ClMs") can be an. evidentiary goldmine. People type IMs '
back and forth so quickly -  each 1M includes the date, hour, j
urinate, and even second of the conununicadon — reading 
them makes roe feel as if I am reviewing a transcript from 1
a government wire Up, Gtvea tire ttal-time nature of IM 
conversations, people have a tendency to be careless (same 
may say more “henest") with what they Write. And when 
witnesses write Uris that touch upon key matters atissue in 
a case, 1 am always on the lookout for ways to use them to 
my advantage on cross examination.

You also may be surprised to find ant how far back companies 
keep archived IMs. Marry businesses utilize IMs as a way to d 
record particular cades or transactiocs. It is therefore not * 
unusual for some of them to store Eds along with back-up , 
email or doemnentserver tapes. Because IMs uecemmon)'
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used today by individuals and corporations, you should 
consider spedfi tally referencing them as part of your docu
ment requests,'

Voicemail is another commonly used, communication tool 
Because of that, I find out whether the parties lave access 
to electronic recordings of Voice mzil in recent years, new 
voice mail features have become available that automatically 
convert a voice message to a .WAV file and then send the 
voice message to the phone recipient's email address as an 
attachment If users save these .WAV files, your requesting 
this type of data could lead to a treasure trove of gpod (or 
bad) evidence For your case.

Other new voicemail-related products cow ofibed, including 
GoagkVoice and Phcnetag, either use an automated system 
to transcribe voice messages and send them to the user as an 
email text, or automatically route voicemails to transcribers 
who listen to the voice messages, convert them to text, and 
email the typed message to the recipient. That makes them 
discoverable.

As these typesofvntn* msi! services become more prevalent, 
1 thunk they can become Increasingly important evidentiary 
tools. You should givesome thought to having your document 
requests specifically cover these types of communications.

I
Do-k-Yoorself Email Review 

Rather than hiring an outside vend or to host a website so you 
can review a manageable number of emails -a  single gigabyte 
equals about 100,000 pages of emails without attachments, 
so my rule of thumb is to tty to perform an "in-house" review 
if my client's email production is less than four gigabytes. 1 
have borrowed Che following email review technique that 
my partner. Trey Feacock. intro dated me to some time ago,

I do not pretend to have the technical expertise necessary to 
search for and cap tore emails off a client’s server, but: toast 
small companies te e  an IT departmentor an available third- 
party consultant capable of running Wotd searches or finding 
emails from particular users without having to consult with 
(and pay for) an outside litigation vendor In such eases, lidy  
on these ITpersonnel to gather potentially responsive emails.

«*:i *, >.■ .vV

When, it comes to conducting wotd searches for possible 
responsive documents, I make every effort to teach an agreed- 
upon list of search termswith opposing counsel. This puts all 
parties on notice of what is being searched, and it decreases 
the likelihood of having to perform, subsequent searches, 
which can he a budget-busting time killer.

Focusing exclusively on wenrd starches is not, in my view, 
the end of the scary in terms of what 1 eventually produce. I 
still think it is crucial to review these emails fine relevance, 
privilege, and confidential or trade secret information.

To accomplish this without having to pay far an external 
platform to host the emails, 1 have the search tesults saved 
as a .FST file on a CD or thumb drive -  *JST* I have come 
to learn, stands for Personal Storage Table I then download 
the .PST to my desktop. As shown in the screen shot below, 
1 next open Outlook, dick cm "File," then dick cm "Open," 
and then dick on "Outlook Data File"

ffSiitjorĵ WfciourfiOTilloDTi?
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I locate the .PST file containing the emails I want to review 
and then click on that file name to have the emails contained 
in the .PST opened in my Outlook under "Personal Folders." 
Once 1 have completed this loading process, 1 have to remind 
myself to remove the CD or thumb drive aad Store it in a safe 
place in case 1 treed to refer to the original assembly of emails.

With the ,?ST files now loaded onto my Outlook, I then 
create eight new file folders as shown in the screenshot below. 
0) Dupes, CO Highly Confidential, (3) NoorRespcmsiye, (4) 
Privileged, (5) Redact, (6) Responsive, (7) To Discuss, and 
(8) To Review.

3e?Perscrel Folders j
%  Deleted Items 
G Dupes [393]
C3 Highly Confidential [3] H‘. 
C3 Non-Responslve [7644] ■
d  Privileged [457] ;
*3 Redact [196]
D Responsive [227]

To Discuss [9]
To Review 10]

.**3 Search Fokfers _
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Regardless of how the.PST files are organised (they may he : 
assembled in different file folders based on individual users 
or search term results), my next step is to merge all of the 
as-yer-tmraviewed emails Into the "To Review" folder.

Once 1 have placed all the emails in the "To Review" folder,
I work some magic trying to reduce the overall number of 
emails 1 need to review by removing any duplicative emails. 
The program 1 use. MAPJLab Duplicate Email Remover, costs 
abouI $25.00 to download as a permanent feature on Outlook 
CNHT, Topalt, and other companies offer similar types of 
de-duping software. Whatever software you choose can he 
downloaded onto your email inbox in no tune. The programs 
are simple to use, enabling the do-it-yourself email reviewer 
to send ail duplicate emails into the “Dupes Polder" This 
can greatly redoes the number of emails you have to review.

Having “ds-duped* the data set, 1 am now ready to begin 
the aerual review. Well, almost. To eliminate unnecessary 
keystrokes and to make the review go as quickly as possible 
(■which are important goals if you are reviewing thousands 
of emails), I dick "View," "Reading Pane,’ and then “Right" 
That way, as shown in the fiedticus email exchange below, I 
can read the email on the screen without having to use the 
mouse to open the text cf each email being reviewed.

To begin tay review, 1 oftentimes arrange the emails by 
“Sender" so lean identify emails sent to/from counsel or other 
persons when a privilege may likely exist. This step allows 
me to more quickly identify privileged emails for placement 
into the "Privilege" file folder. This also is a useful way to 
ferret out spam and other irrelevant emails and move them 
to the “Not Responsive" folder, f also will sometimes sort the 
emails by “Subject 'Matter' to group email chains together. 
This makes it easier to be consistent and to treat One email 
in a chain the same way as all others in that chain.

With these housekeeping matters out of the way,. I mm to 
actually reviewing the emails. Once I determine whether 
the email is responsive, non-ttspccsive, privileged, highly 
confidential, or needs redaction or further review; I use the 
mouse to click on the email (or blocks of emails) and drag it 
into the appropriate file folders 1 have created.

1 use the file folder titled “to Discuss' for emails that 1 am 
not sure are lespohsivi! or privileged. And 1 make it a point 
to review each of these emails with my client to find out in 
which folder I need to put them.

Wien, the review is complete, the "To Review* fife folder is 
empty,.as all the emails in that folder are now in the icspon-
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After I have put hB 
of the emails in the 
appropriate buckets, I 
save the now reviewed 
.PST file to a CD 
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II department (or an 
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proper confidentiality 
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labdtdPDP files or in
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native format, depending on what agreement I have reached 
•with the other side, I also have the emails Incased in. the 
“Privileged" folder baces-labded and printed out for me to 
create a privilege log,

I find this approach to be an effective, manageable way to 
tackle email review in cases that do not involve that much, 
data. And if questions arise after the email production has 
taken place, I always can refer back to the .PST files, which 
■will allow me to find, sort, and retrieve the emails.

Takaaway Thoughts 
E-Dlscoveiy can be hugely expensive for your client or foe 
you if  your firm is advancing expenses in a plaintiff case, 
Sut many smaller camuieicial cases do not require a high- 
priced vendor to run the entii t  collodion and review process. 
Coordinating with, your dialt's nr your firm's IT department, 
you can create a fast, efficient format for completing email 
■review, It can save you time and your dient for you) expenses.

I am  happy to share in greater detail the Process 1 user to 
negotiate E-Discovery agreements with opposing counsel and 
to perform a “do-it-youisdf'* email document review. Shoot 
me an  email (sorry, on IMs), or give me a call.

Shawn Hcrjmani is a partner alSusmait Godfrey in Houston, m i  
he's serious about fits ojfer to visit with you about E-Discovery 
strategies. Fed fire to contact him at waympnd©rurmongcdpvy. 
com. ~k
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I. In t r o d u c t i o n

Discovery reform is back on the Texas Supreme Court’s agenda. In the 
summer of 2016, the Court tasked a subcommittee of its Rules Advisory 
Committee with conducting a wholesale review of the state’s civil 
discovery rules.1 The last major amendments made to the discovery rules 
were back in 1999.* 1 2

The initial impetus for this most recent directive from the Court seems 
to have been a request from a lay committee of the State Bar of Texas (the 
Committee on Court Rules) in March 2016, asking the Court to consider a

t  Law Foundation Professor of Law, University of Houston Law Center. I am grateful to • 
Matthew Harper and George Hayek for their assistance. By way of disclosure, I serve on the 
Texas Supreme Court’s Rules Advisory Committee that will take up proposals later this year to 
revise the state’s discovery rules—though I am not a member of the discovery subcommittee that 
has been working on the initial drafts of proposed rule, changes.

1. Letter from Hon. Nathan L. Hecht, Chief Justice, Tex. Supreme Court, to Charles L. 
“Chip” Babcock, Chair, Supreme Court Advisory Comm. 2 (Apr. 18, 2016) (on file with author) 
[hereinafter SCAC Letter].

2. Transcript of Meeting of the Supreme Court Advisory Comm, at 27033 (June 10, 
2016), http://www.txcourts.gOv/media/1405601/SCAC-06-10-16-Transcript.pdf.

209
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couple o f very narrow amendments to Rule 192.3, regarding a party’s 
obligation to disclose the names of all persons with knowledge of relevant 
facts.3 However, after receiving the state bar committee’s proposed 
revisions to Rule 192.3, the Court decided that a more wholesale review of 
the discovery rules was needed given that the better part of two decades had 
passed since the rules had been thoroughly revamped.4 In April 2016, the 
Court charged a subcommittee of the Rules Advisory Committee to 
“consider whether changes should be made to modernize the rules, increase 
efficiency, and decrease the cost of litigation.”5 Beyond that general charge, 
the Court also specifically directed that consideration be given to the recent 
amendments to the Federal Rules of Civil Procedure, which went into effect 
in December 2015.6

In asking the committee to consider whether rule changes are needed 
to improve efficiency and reduce litigation costs, the Court appears to have 
assumed the truth of the commonly-held view that discovery costs and 
abuse have long been out of control across the civil docket. This assumption 
certainly was a catalyzing driver behind the December 2015 amendments to 
the federal rules,7 and has been a persistent theme in prior discovery rale 
changes at both the state and federal level.8 However, despite the frequency 
with which proponents of reform rely on the premise that most cases suffer 
from excessive discovery costs and abuse, there is little empirical support 
for it in research done over decades in the federal system. This important 
point is often lost in debates over discovery rule reform.

At the same time, while relatively little discovery takes place in the 
vast majority o f cases, we also know that high discovery costs bedevil a 
very small percentage of the civil docket—and in at least some of these 
cases, those costs are not proportionate to the case’s value. Although these 
likely represent less than 10% of all cases, they constitute the lion’s share of 
discovery problems.9 The persistent issues of excessive discovery costs and 
abuse in this small sliver of civil litigation suggest, then, that there are

3. See id. at 26990, 27034; see also SCAC Letter, supra note 1, at 2; Tex. R. ClV. P. 
192.3.

4. Id. at 27034 (“[I]t’s been 20 years . . . .  [LJet’s see what in the current rules is working 
and not working and whether we can improve them.”).

5. SCAC Letter, supra note 1, at 2.
6. Id.
7. See Memorandum from the Hon. David G. Campbell, Advisory Comm, on Civil Rules 

to Hon. Jeffrey S. Sutton, Chair, Comm, on Rules of Practice & Procedure at 3 (May 2, 2014), 
http://www.uscourts.gOv/sites/default/files/ff_import/CV05-2014.pdf (noting that amending the 
discovery rules would improve civil actions and reduce “cost and delay”).

8. See William V. Dorsaneo, III, The History o f Texas Civil Procedure, 65 BAYLOR L. 
REV. 713, 802 (2013); Paul V. Niemeyer, Here We Go Again: Are the Federal Discovery Rules 
Really in Need o f  Amendment?, 39 B.C. L. Rev. 517,519 (1998).

9. See infra text accompanying notes 40,49, 57, 65.
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reform ideas that are worth pursuing if  they are targeted to this narrow class 
of cases.

This Article is the first part of a two-part project to examine the 
proposed changes that are being considered to the state’s discovery rules. In 
it, I endeavor to summarize the available empirical evidence. My anim ating  
contention is that this evidence must be understood if an informed 
discussion of rule reform is going to be conducted. In the second 
installment (to come), I will turn to the primary changes to the discovery 
rules that the Rules Advisory Committee and the Court are now 
considering.

II. P e r v a s i v e  P r o b le m s  w i th  E x c e s s iv e  D i s c o v e r y  C o s ts  a n d  
A b u s e ?  A  L o o k  a t  t h e  A v a i l a b l e  E m p ir ic a l  E v id e n c e

In this section, my goal is to summarize what we actually know—and 
we know a great deal—about discovery practices from the available 
empirical evidence. This knowledge should inform thinking about 
undertaking general discovery rule reform.

The most reliable empirical research, spanning decades, has 
consistently shown that there are not pervasive discovery problems in civil 
cases-—which is to say, problems spread widely throughout the entire civil 
docket. There is evidence that discovery costs are high in a very small 
percentage of cases—that is, cases that are complex, contentious, and 
involve large stakes.

Note that most of the evidence comes from the study of discovery in 
federal cases. While there is some, limited research into discovery practices 
that has been done in a few individual states, there has been no systematic 
examination of state discovery practices. In Texas, neither the Office of 
Court Administration, which is the state agency responsible for keeping 
statistics o f court information and case activity,10 nor the individual county 
clerks (at least not in the major metropolitan areas), track discovery or 
motions related to discovery practice. However, there is no reason to 
believe that discovery would be more problematic in state, as compared to 
federal, court. Indeed, since a much higher percentage of state cases involve 
smaller amounts in controversy, it is quite likely that an exhaustive study of 
state practice would reveal far less discovery and, correspondingly, far 
fewer discovery problems in state court compared to the federal civil 
docket.

10. See Office of Court Administration, Tex. Jud. BRANCH, http://www.txcourts.gov/oca/ 
(last visited Mar. 9, 2017) (discussing the OCA’s statistical collection efforts through its Judicial 
Information Program).
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A. Empirical Work on Discovery Costs and Abuse System-Wide

Concerns about controlling discovery, which correspond to similar 
concerns over pleading standards, have been with us for a long time; 
indeed, they are as old as our rules of civil procedure. For instance, in 1952 
the Ninth Circuit Judicial Conference issued a report critiquing the initial 
promulgation of the Federal Rules of Civil Procedure in 1938, complaining 
of “unfounded lawsuits” resulting in “an unjustifiable increase in the 
volume and scope of the discovery processes.”11 These longstanding 
concerns have led federal rulemakers over the years to tiy to gather good 
information and data about discovery practices. As a result, at this point we 
have a lot of data to look at. And what is most notable about the data that 
has been gathered is that it has consistently shown there to be few discoveiy 
problems across the entire civil justice system.

1. Research in the 1960s

The earliest comprehensive study of discovery was done back in the 
1960s, when the Federal Advisory Committee for the Civil Rules asked 
researchers from Columbia University to study discovery costs and 
practices in federal cases.11 12 What they found, much to the surprise o f early 
critics, was that when there was any discovery taken in a case, discovery 
costs were usually proportionate to the stakes.13 They also found clear 
evidence that whether there was discovery at all, and how much, was 
directly tied to how much the case was valued. A case where the amount in 
dispute was low led lawyers to conduct no discovery at all, while at the 
other end of the spectrum, high-dollar cases prompted lawyers to engage in 
the highest range of discovery they observed.14 The Columbia researchers 
also asked the lawyers they surveyed whether they thought discovery 
helped or interfered with reaching a just result in the case.15 Among the

11. See Claim or Cause o f  Action: A Discussion on the Need for Amendment o f  Rule 
8(a)(2) o f  the Federal Rules o f Civil Procedure, 13 F.R.D. 253, 255 (1952); see also Lonny 
Hoffman, Rulemaking in the Age of Twombly and Iqbal, 46 U.C. DAVIS L. Rev. 1483, 1493 
(2013) (“Most are familiar with the Supreme Court’s 1957 landmark decision in Conley v. Gibson, 
which decreed that the primary function of pleading is to give notice of what the pleader intends to 
prove later in the case. What is less well known is that Conley reflected the Court’s decision to 
choose sides in a debate that had been going on since 1938 between rulemakers and opponents 
over the relaxed pleading standard rulemakers had crafted in Rule 8.” (citing Conley v. Gibson, 
355U.S.41 (1957))).

12. Wil l ia m  A. Gl a s e r , Pr e t r ia l  Dis c o v e r y  a n d  t h e  Ad v e r s a r y  Sy s t e m  41-43 
(1968).

13. Id. at 56.
14. Id.
15. Id. at 112.



2016] Th e  Em p ir ic a l  Ca s e  f o r  D is c o v e r y  Re f o r m 213

lawyers surveyed, 78% said discovery helped reach a just result, 21% said it 
made no difference and only about 1% said they thought it hindered 
reaching a just result.16 The big take away from the Columbia study was 
readily summarized: “The costs of discovery do not appear to be 
oppressive, as a general matter, either in relation to ability to pay or to the 
stakes of the litigation.”17

2. Research in the 1970s and 1980s

Discovery costs and practices were comprehensively studied again less 
than a decade later, this time by the Federal Judicial Center (FJC), which 
was then, and remains, the leading non-partisan organization for empirical 
research into the federal judiciary.18 The FJC’s assignment was prompted, 
in large measure, by a report issued by a task force following the Pound 
Conference, which had been organized in 1976 by then-Chief Justice 
Warren Burger to discuss perceived issues with cost and delay in the civil 
justice system, with particular attention focused on discovery as a perceived 
problem.19 The task force report cited criticism o f how the federal discovery 
rules were being utilized and suggested that empirical research should be 
undertaken.20 Thereafter, the FJC researchers conducted an extensive study 
and issued an exhaustive report, which was ultimately published in 1978.21

To gather data, the researchers looked at every discovery event 
recorded in the court files for more than 3,000 terminated cases in six 
judicial districts.22 Back then, discovery requests and responses were 
supposed to be filed with the court.23 The researchers, then, followed up 
their file review with a survey of the lawyers in the cases to confirm that the 
docketed discovery events were accurate representations of discovery 
requests and responses in the cases.24 Surprising the critics, the FJC’s

16. Id.
17. Fe d . R. Civ . P. tit. V, references & annots.
18. The FJC is the education and research arm of the federal judiciary. Congress created it 

in 1967 to help the courts improve judicial administration. See The FJC and What It Does: 
General Information, Fe d . Ju d . Ct r ., http://www2.fjc.gov/content/about-fjc- 
%25E2%2580%2594-general-information (last updated Mar. 7,2017,2:33 PM).

19. See Lawrence E. Walsh, President, Am. Bar Ass’n, Improvements in the Judicial 
System: A Summary and Overview, Address at the National Conference on the Causes of Popular 
Dissatisfaction with the Administration of Justice, 70 F.R.D. 223,224,228-29 (1976).

20. See id. at 228-29.
21. See generally Pa u l  R. Co n n o l l y  e t  a l .. Ju d ic ia l  Co n t r o l s  a n d  t h e  Civ il

Lit ig a t iv e  Pr o c e s s : Dis c o v e r y  (1978),
http://www.fjc.gov/public/pdf.nsf/lookup/jcclpdis.pdf/$file/jcclpdis.pdf (containing the 1978 FJC 
study).

22. Id. at xi.
23. See id. at 97.
24. Id. at 95.
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findings were consistent with what the Columbia researchers had previously 
found in 1968. More than half o f the cases in the study (52%) had no 
recorded discovery requests at all.25 There were two or fewer discovery 
requests in more than 70% of the cases (72.3%) and approximately 95% 
had ten or fewer discovery requests.26 In the small percentage of cases in 
which there was more extensive discovery being conducted, the central 
finding of the report was that “the judiciary’s use of effective case and court 
management techniques can help speed the termination of civil actions 
without impairing the quality of justice.”27

The findings o f the 1978 FJC study were then confirmed by an 
independent study in 1983 conducted by the Civil Litigation Research 
Project, led by a group of five academic researchers.28 Their empirical study 
looked at all direct expenditures spent on processing civil disputes through 
litigation in five judicial districts and one state court in each district.29 The 
data included over 1,600 cases and thousands of interviews.30 Once again, 
the same results were replicated: despite repeated criticisms of litigation 
costs as excessive, the researchers found no such evidence to support the 
criticisms. As the researchers put it:

Discovery. . .  is widely thought to be a cause of delay and spiraling 
costs. Our data, however, suggest that relatively little discovery 
occurs in the ordinary lawsuit. We found no evidence of discovery in 
over half our cases. Rarely did the records reveal more than five 
separate discovery events.31
Less than half of the cases they studied found any recorded discovery 

events at all.32 They concluded that, contrary to the frequently voiced 
concerns over excessive litigation costs, “from the litigant’s point of view, 
most ordinary litigation is cost-effective.”33

Similar contemporaneous studies of state court cases followed a 
similar pattern: no evidence was found o f pervasive discovery problems 
with cost or abuse. The most comprehensive of the research was done by 
the National Center for State Courts (NCSC).34 The NCSC found no

25. Id. a t28-29.
26. See id. at 29,
27. Id  at3.
28. See David M. Trubek et at. The Costs of Ordinary Litigation, 31 UCLA L. REV. 72, 72, 

90 (1983).
29. Id. at 75.
30. Id
31. Id. at 89-90 (footnote omitted).
32. Id. at 90,
33. Id  at 123.
34. See Susan Keilitz et al., Attorneys' Views o f Civil Discovery, JUDGES’ J., Spring 1993, 

at 2, 4 [hereinafter Keilitz et. al., Attorneys' Views o f Civil Discovery]-, Susan Keilitz et al., Is Civil
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discovery was requested in more than 40% of the 2,190 cases they sampled, 
and among the 58% that had some discovery, the median number of 
discovery requests was four.35 An independent researcher studying a 
random sample of tort, contract, and commercial cases in one Louisiana 
parish found that 62% of the cases in his dataset had no more than two 
events, while 44% had no discovery at all.36 Yet another researcher studied 
1,400 civil cases in Iowa state court and found that only 24% had any 
discovery requests; 76% had none.37

In 1998, two researchers for the FJC (who were not involved in any of 
the prior studies) summarized all of the empirical research of discovery 
practices that had been conducted to date.38 The central point of their paper 
emphasized the gulf between perception and reality: “Formal discovery 
actually occurs in fewer cases than un in form ed observers might estimate.”39 
More specifically, they summarized the empirical evidence on discovery 
frequency as follows:

Cases involving extensive discovery are in fact relatively rare—the 
studies using actual file reviews uncovered very few cases involving 
more than ten discovery requests, perhaps 5-15% depending on the 
sampling method. In the 1978 FJC study, less than 5% of the case 
files examined recorded more than ten discovery requests; of cases 
with at least some discovery, 90% had no more than ten requests.40 
As for perceptions of discovery abuse, McKenna and Wiggins again 

pointed out that the available evidence did not support the contemporary 
critiques. “In the vast majority o f cases,” they noted, “discovery appears to 
be the self-executing system the rules contemplate. Most incidents of 
‘problem’ discovery, as perceived by lawyers, do not result in any formal 
request for relief.”41 Thus, McKenna and Wiggins concluded, “If measured 
by formal objections, discovery motions activity or sanctions requests, 
discovery problems do not appear to be extreme.”42

Discovery in State Trial Courts Out o f Control?, St. Ct, J., Spring 1993, at 8, 9 [hereinafter 
Keilitz et al., Civil Discovery in State Trial Courts].

35. Keilitz et ah, Civil Discovery in State Trial Courts, supra note 34, at 10.
36. See Dennis J. Krystek, Discovery Versus Delay in Civil District Court: A Cross- 

Sectional Pilot Study of Civil District Court Reveals No Significant Correlation, 42 LA. B.J. 255, 
257 (1994).

37. See David S. Walker, Professionalism and Procedure: Notes on an Empirical Study, 38 
DRAKE L. Re v . 759,781,824 tbl.2 (1988).

38. See Judith A. McKenna & Elizabeth C. Wiggins, Empirical Research on Civil 
Discovery, 39 B.C. L. REV. 785, 789-90 (1998).

39. Id. at 790.
40. Id. a tm .
41. Id. at 800.
42. Id.

I
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3. Research in the 1990s

Despite the consistency of the empirical research over three decades, 
many lawyers and other observers (especially those familiar with higher 
stakes litigation involving large corporations) simply refused to believe that 
discovery costs were proportionate to case values. Not dissuaded by the 
evidence, those who managed to get their voices heard called for 
rulemakers and legislators to impose limits on discovery. And, although 
they could cite no credible evidence o f a problem, both rulemakers and 
Congress were led to restrict discovery. The most significant changes took 
place in 1993.43

After the reforms were put in place, researchers tried to study 
discovery practices, and once again, the latest empirical research revealed 
that there were no system-wide problems with disproportionate discovery or 
discovery abuse. A good summary of the research can be found in one of 
the leading academic papers from this period.44 Professor Mullenix 
concluded that the 1993 amendments pould not be justified based on an 
alleged system-wide problem with disproportionate discovery costs or 
abuse.45

Although the evidence consistently showed that no pervasive 
discovery problems existed, reformers continued to beat their drums 
through the 1990s to urge passage of even more amendments to curtail 
discovery further still. Once again, they paid no heed to either the prior 
empirical research or the new studies that were conducted. In particular, 
they ignored the findings of two additional, exhaustive, and non-partisan 
studies, both published in 1998, that again demonstrated, consistent with the 
prior research, that discovery costs were, in the main, quite modest and 
proportional to case values.

One of those studies was conducted by the RAND Institute for Civil 
Justice, which was studying the effects of the 1993 amendments.46 The 
RAND study focused on civil cases after the 1993 amendments had been 
enacted.47 48 What it found was that “lawyer work hours per litigant on 
discovery are zero for 38% of general civil cases and low for the majority of 
cases.’"18 The researchers continued: “The empirical data show that any

t

S I

43. See Linda S. Mullenix, Discovery in Disarray: The Pervasive Myth o f Pervasive 
Discovery Abuse and the Consequences for Unfounded Rulemaking, 46 STAN. L. REV. 1393,1443 
(1994).

44. See id. at 1410-43.
45. See id. at 1445.
46. See James S. Kakalik et al., Discovery Management: Further Analysis o f the Civil 

Justice Reform Act Evaluation Data, 39 B.C. L. REV. 613, 614-15 (1998).
47. See id. at 616-18.
48. Id. at 636.
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problems that may exist with discovery are concentrated in a minority of 
the cases,” noting farther that the evidence indicates in this minority of 
cases, “discovery costs can be very high.”49 One last point worth making 
here (this will be revisited later) is that the RAND researchers also found 
clear evidence that one of the most effective judicial management tools is 
for a court to set a firm, early trial date.50 They found that, as much as 
anything, setting a trial date and sticking to it as much as possible was 
correlated with lower discovery costs in cases.51

The other empirical study in that period, also from 1998, was 
conducted by the FJC.52 One o f their primary points of focus in this study 
was on trying to measure the costs of discovery relative to total litigation 
costs, to the amount at stake in the case, and to the information needs of the 
case.53 The 1998 FJC study found that under the 1993 amendments, the 
median reported proportion o f discovery costs to stakes was 3%, and that 
the proportion of litigation costs attributable to problems with discovery 
was about 4%.54 Thus, the researchers concluded:

Anecdotal information—and the occasional horror story—suggests 
that discovery expenses are excessive and disproportionate to the 
informational needs of the parties and the stakes in the case. Our 
research suggests, however, that for most cases, discovery costs are 
modest and perceived by attorneys as proportional to parties’ needs 
and the stakes in the case.55
Also notable is that the researchers found a “clear relationship” 

between how much discovery took place in a case and the monetary stakes 
o f  the case.56 “That is, as the stakes increase, the volume o f discovery, and 
o f  discovery problems, also increases. To some extent, then, it appears that 
the amount of discovery and the frequency o f problems is driven simply by 
the size of the case.”57 We will see that in a later study, in 2009, this same 
important finding was again documented.

Summarizing the RAND and FJC 1998 studies, Bryant Garth (then 
serving as Director of the American Bar Foundation), noted:

The recent studies of civil discovery by the RAND Institute for 
Civil Justice and the Federal Judicial Center (“FJC”) establish

49. Id.
50. Id. at 676-77.
51. Id. at 669-70, 676.
52. Thomas E. Willging et al.. An Empirical Study of Discovery and Disclosure Practice

Under the 1993 Federal Rule Amendments, 39 B.C. L. Rev. 525, 525-26 (1998).
53. Id. at 529.
54. Id. at 531-32.
55. Id. at 531.
56. Id. at 593.
57. Id.
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beyond any reasonable doubt that we have two very distinct worlds 
of civil discovery. These worlds involve different kinds of cases, 
financial stakes, contentiousness, complexity and—although not the 
subject of these studies—probably even lawyers. The ordinary cases, 
which represent the overwhelming number, pass through the courts 
relatively cheaply with few discovery problems. The high-stakes, 
high-conflict cases, in contrast, raise many more problems and 
involve much higher stakes.58 •

4. Research in the 2000s

Before continuing, it is worth pausing to summarize: at this point, over 
four decades, the best empirical evidence established that there were no 
pervasive discovery problems. Yet, over this same four-decade period, 
reformers continued to be unwilling to acknowledge the available evidence. 
So, it should come as no surprise that by the mid-to-late 2000s, calls for 
further reform of the federal rules were again heard, despite all of the 
evidence, and despite all o f the prior limitations that had been imposed. 
Those calls became loud enough that the Federal Advisory Committee for 
the Civil Rules asked the FJC to again look closely at discovery costs in 
civil cases and to report its findings.59 The findings were to be reported to 
the Federal Advisory Committee’s Duke Conference in 2010.60 This was to 
be the most comprehensive study of federal discovery practices ever 
conducted.

I was an invited guest at the Duke Conference and attended all o f the 
sessions. And I can say that it came as nothing short of a shocking 
thunderbolt to many people there that the conference opened with the FJC 
researchers reporting they found no evidence whatsoever o f any pervasive 
concerns with disproportionate costs or discovery abuse. The researchers 
were very careful and went out of their way to design their study to find 
cases that involved as much discovery as possible. Thus, they 
systematically excluded from their study any cases in which discovery was 
unlikely to take place. The researchers also eliminated any case that was 
terminated less than sixty days after it had been filed—once again, to avoid 
the possibility that these cases would skew the results. What was left,- then,

58. Bryant G. Garth, Two Worlds of Civil Discovery: From Studies o f Cost and Delay to 
the Markets in Legal Services and Legal Reform, 39 B.C. L. REV. 597, 597 (1998) (footnotes 
omitted),

59. Em e r y  g . Le e  III & Th o m a s  E. Wil l g in g , Fe d e r a l  Ju d ic ia l  Ce n t e r  Na t io n a l ,
Ca s e -Ba s e d  Civ i l  Ru l e s  Su r v e y : P r e l im in a r y  Re po r t  t o  t h e  Ju d ic ia l  Co n f e r e n c e  
Ad v is o r y  Co m m it t e e  o n  Civ il  Ru l e s  5 (2009),
http://www.5c.gov/public.pdf.nsf/lookup/dissurvl.pdf/Sfile/dissurvl.pdf [hereinafter LEE & 
Wil l g in g , Pr e l im in a r y  Re po r t ],

60. Id.
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was a study that—if anything—over-represented how much discovery takes 
place in a typical civil case in federal court.

The FJC reported its careful and exhaustive study in 2009. One of their 
key findings was that the median cost of litigation, including discovery and 
attorneys’ fees, was $20,000 for defendants and $15,000 for plaintiffs.61 
Note that these figures are medians, not means. They likely did so because 
the researchers were conscious that reporting an average could give a 
distorted picture o f the actual reality, since a bunch of low-dollar cases—or, 
correspondingly—a bunch o f high-dollar cases, can skew the results.

These figures came as a surprise to many, particularly those 
proponents o f reform who had long assumed that litigation costs routinely 
careen out of control in federal civil cases. Just as significant—and perhaps 
just as surprising to many observers—were the findings with regard to the 
overall percentage of total litigation costs attributable to discoveiy. 
Discovery costs were reported by plaintiffs’ lawyers to account, at the 
median, for only 20% of the total litigation costs; the median figure 
reported by defendants’ lawyers was 27%.62 Standing alone, these findings 
undercut the conventional wisdom, repeated in headlines and sound bites, 
that discovery costs are far-and-away the most significant part of total 
litigation costs in federal cases. And linked to these findings was, perhaps, 
the most important finding of all: at the median, the reported costs of 
discovery, including attorney’s fees, amounted to just 1.6% of stakes of the 
case for plaintiffs and only 3.3% of the case’s value for defendants.63 This 
means that in half of all civil cases, the costs of discovery amounted to even 
less than 1.6% of the case’s value for plaintiffs and less than 3.3% of its 
value for defendants.

Considering discovery costs in light of a case’s value is critical. A 
comparison of discovery costs in a $100,000 case with those incurred in a 
case worth $10 million or more is meaningless because the concern about 
discovery is not the sum of all cases being too high. The real worry is 
discovery costs that outstrip a case’s value.64

61. Id. at 2. The lead researchers from the FJC also summarized their study findings in a 
later published paper as part of the Duke Conference. See generally Emery G. Lee III & Thomas 
E. Willging, Defining the Problem o f Cost in Federal Civil Litigation, 60 Du k e  L.J. 765 (2010) 
[hereinafter Lee & Willging, Defining the Problem o f Cost in Federal Civil Litigation] (containing 
the Duke Conference study).

62. Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation, supra note 
61, at 779-80.

63. Le e  & W il l g in g , Pr e l im in a r y  R epo rt, supra note 59, at 2.
64. Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation, supra note 

61, at 771-76 (explaining why empirical questions regarding discovery costs and burdens should 
be considered relative to the monetary stakes of a case).
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The FJC’s study goes into even greater detail and depth and is worth 
reading in its entirety. But, for now, the bottom line is simply this: the 
FJC’s exhaustive 2009 study confirmed the prior empirical research that 
disproportionate discovery costs are not a systemic problem.

B. Empirical Work on Discovery Cost and Abuse in Complex Cases

While the FJC’s 2009 study found no pervasive discovery problems, it 
was able to identify characteristics that are associated with high litigation 
costs. The most significant factor turns out to be high stakes, with factual 
complexity also highly correlated with more expense.65 Law firm 
economics also have an important impact on litigation costs. When other 
variables are controlled, law firm size alone more than doubles litigation 
costs; hourly billing also tends to make costs higher.66 These findings are 
consistent with the results of earlier empirical studies,

But there is something else we need to recognize. Complex, high- 
stakes cases have more discovery tljan lower value cases. Whether these 
costs are unjustifiably high is unclear, but we do know that lowering 
presumptive limits on discovery or focusing on proportionality is unlikely 
to affect this class of cases.

Discovery expenditures are rational when the stakes are sufficiently 
high or the case is factually complex. These cases require more time and 
effort for information exchanges and settlement bargaining. Moreover, 
certain litigants will always hire large firms whose higher rates drive up 
discovery costs. None of these factors are susceptible to decrease due to 
procedural changes.

In summary, the data establishes that there is not a widespread 
problem with discovery costs. So, if  we are going to engage in rale reform, 
we should keep that reform focused in the one place-—complex cases— 
where the evidence suggests reform is needed. As the two lead researchers 
of the FJC’s 2009 empirical study have commented:

Instead of pursuing sweeping, radical reforms of the pretrial 
discovery rules, perhaps it would be more appropriate to pursue 
more-focused reforms of particularly knotty issues. . . .  Otherwise, 
we may simply find ourselves considering an endless litany of 
complaints about a problem that cannot be pinned down empirically 
and that never seems to improve regardless of what steps are taken.67

65. Lee & Willging, Defining the Problem o f Cost in Federal Civil Litigation, supra note 
61. at 783-84.

66. Id. at 784,
67. Id. at 787.
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It is sobering to reflect on how policy debates are often conducted with 
little regard for the actual facts. Over the course of his nearly forty-year 
tenure at Columbia University’s School o f Law, the much-revered 
proceduralist, Maurice Rosenberg, often pointed out the challenge of 
getting reformers and rulemakers to learn the lessons that empirical research 
can offer:

Experience in reporting findings to procedural revisers and 
rulemakers teaches a sobering lesson: Persuading them to accept 
empirical research results will be a formidable task even if the 
research speaks directly to precisely defined and topical questions.
Data have great trouble piercing made-up minds. Some judges and 
lawyers believe there are only two kinds of research findings: those 
they intuitively agree with (“That’s obvious!”); and those they 
intuitively disagree with (“That’s wrong!”). Resistance to the 
counterintuitive is a formidable barrier to the acceptability of 
procedure-impact research findings.68

III. C o n c lu d in g  T h o u g h t s — a n d  L o o k in g  A h e a d

Tinkering with the discovery rules is not some meaningless technical 
exercise. If, guided by misinformation and myth, we end up restricting 
discovery in all civil cases, the consequences to the private enforcement of 
our law will be great. As Professor Paul Carrington (a former reporter to the 
Federal Advisory Committee) once observed, “[Discovery is the American 
alternative to the administrative state.”69 In sharp contrast to what is done in 
other developed nations—which have invested far more heavily in 
administrative enforcement regimes—in the United States we have 
privatized enforcement of many legal norms, across many different fields of 
law. Enforcement by private attorneys general is backed by the power to 
uncover wrongdoing through discovery. As Carrington soberly reminds us: 
“Unless corresponding new powers are conferred on public officers, 
constricting discovery would diminish the disincentives for lawless 
behavior across a wide spectrum of forbidden conduct.”70

68. Maurice Rosenberg, The Impact o f Procedure-Impact Studies in the Administration of 
Justice, 51 LAW & CONTEMP. Pr o b s . 13, 29 (1988).

69. Paul D. Carrington, Renovating Discovery, 49 Ala. L. Rev. 51, 54 (1997).
70. Id. More recent work by Professors Stephen Burbank and Sean Farhang make the same

point in extended detail. See Stephen B. Burbank & Sean Farhang, Litigation Reform: An 
Institutional Approach, 162 U. Pa. L. Re v . 1543, 1583-1603 (2014); see also Stephen B. 
Burbank, Sean Farhang & Herbert M. Kritzer, Private Enforcement o f Statutory and 
Administrative Law in the United States (and Other Common Law Countries), Penn L. LEGAL 
S ch o la rsh ip  R epository: Fac. S c h o la rsh ip  96-100 (Nov. 16,
2011), http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1346&context=faculty_sohol 
arship.
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As we have seen, we already possess a great deal of information about 
discovery practices in civil cases. Consequently, it is incumbent on 
rulemakers to take the available evidence into account. In other words, this 
is one of those rare occasions when we do not have to proceed blindly; 
history can be our guide. Given what we already know, and absent any new 
information to the contrary, rulemakers should conclude that justification 
for amending the state’s discovery rules cannot be reasonably based on 
trying to control cost and abuse for all civil cases.

The good news is that early indicators suggest rulemakers seem to be 
taking at least some of these lessons to heart. Implicitly acknowledging that 
warrant does not exist for wholesale changes, initial drafts of proposed 
discovery rule changes from the Supreme Court’s Advisory Committee are 
focused on improving the rules for outlier cases—not on a dramatic 
overhaul that would impact all cases. The early indicators, thus, are 
promising.

This is not to say that I support all of the proposed changes and in a 
follow-on article I’ll have more to say about all of the various suggested 
rule revisions that are being considered. Nevertheless, given how rarely 
state and federal rulemakers have actually taken the available evidence into 
account in reforming discovery rules, one cannot help but feel at least a 
degree o f optimism at the initial direction the rules committee is taking.71

71. Rosenberg, supra note 68, at 29.
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N e w J jj^ e s . N e w  O p p o r tu n it ie s

by David G. Campbell

I M  May 2010, some 200 
■f Ha judges, lawyers, and academ­
ics gathered for two days at the Duke 
University Law School to evaluate the 
state o f  c iv il litigation in federal court.
The conference was sponsored by the 
Advisory C o mmittee on the federal Rules 
of Civil Procedure.'Many studies, surveys, 
and papers were prepared in  advance 
of the conference to aid the discussion. 
Although the gathering found that federal 
civil litigation  works reasonably well and 
that a com plete overhaul of the system 
is not warranted, the participants also 
concluded that several improvements 
clearly are needed. Four stood out in 
particular: greater cooperation among 
litigants, greater proportionality in 
discovery, earlier and more active case 
management by judges, and a new rule 
addressing the preservation and loss o f  ' 
electronically stored information ("ESI").

The Advisory Committee took the 
findings o f  the Duke conference and 
drafted amendments that address these 
four areas o f  focus. The amendments 
have been approved unanimously by 
the Advisory Committee, the Standing 

, Committee on the Rules of Practice and 
Procedure, the Judicial Conference of 
the U nited  States, and the United States 
Supreme Court and will take effect on 
Dec, 1 , 2 0 1 5 ,  unless Congress acts to 
disapprove them. As Congressional

disapproval appears unlikely, judges and 
lawyers should become familiar with 
the new rules. The Advisory Committee 
believes they present a unique oppor
tunity to improve the delivery o f  civil 
justice in federal courts.

Participants in  the Duke conference 
recognized that rule amendments alone 
will do little to improve the civil liti
gation system. A  change in  behavior is 
also required. A s a result, over the course 
o f the next several months the Advisory 
Committee, the Federal Judicial Center 
O'FJC”), and other groups w ill be 
promoting the new rule amendments 
and their intended improvements. This 
article is a sm all step in that direction.
If the amendments have their intended 
effect, civil litigation will become more
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efficient and less expensive without sacri
ficing any party’s opportunity to obtain 
the evidence needed to prove its case.1

THE DUKE CONFERENCE AND 
DRAFTING OFTHE AMENDMENTS 
Participants in the Duke conference 
included federal and state judges from  
trial and appellate courts around the 
country, plaintiff and defense lawyers, 
public interest lawyers, in-house attor
neys from business and government, 
and distinguished law professors. The 
FJC and other organizations conducted 
studies and surveys in  advance o f the 
conference, and more than 40 papers and 
25 compilations o f data were presented.
Some 70 judges, lawyers, and academics 
made presentations to the conference, 
followed by a broad-ranging discussion 
among all participants.2

The Advisory Committee prepared a 
post-conference report for Chief Justice 
John Roberts.3 The report noted that 
there was no general sense that the 1938  
approach to the Federal Rules o f  Civil 
Procedure has failed. “W hile there is 
need for improvement, the time has 
not come to abandon the system and 
start over,”'1 The report identified three 
specific areas of needed improvement:
“What is needed can be described in  two  
words —  cooperation and proportion- 5  3  1 
ality — • and one phrase —  sustained,
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Participants in the 

Duke conference 

recognized that 

rule amendments 

alone will do little 

,to improve the civil 

litigation system.

A change in behavior 

is also required.

active, hands-on judicial case manage
m ent.”3 T h e report also noted “significant 
support across plaintiff and defense lines 
for m ore precise guidance in the rules on 
the ob ligation  to preserve [ESI] and the  
coasequences of failing to do so."6

F ollow in g  the Duke conference, the  
Advisory Committee appointed a subcom
m ittee to  develop rule amendments based 
on conference presentations and conclu
sions. T h e subcommittee compiled a list 
of all proposed rule amendments made 
at the conference and then held numer
ous calls and meetings to winnow and 
refine the suggestions. Over the course 
of tw o years, the subcommittee held 
many discussions, circulated drafts of 
proposed rule amendments, and sponsored 
a m ini-conference with invited judges, 
lawyers, and law professors to discuss 
possible amendments. The subcommit
tee presented recommendations for fu ll 
discussion at meetings of the Advisory 
C om m ittee and the Standing Committee 
in 2 0 1 1 , 2 0 1 2 ,  and 2013.

W h ile  this work was underway, a 
separate subcommittee worked on a 
rule to  address the preservation and 
loss o f  ESI. This subcommittee also 
held numerous discussions and meet
ings, circulated, and tefined drafts’, and  
sponsored a  mini-conference with judges,

lawyers, and technical experts to discuss 
possible solutions to the litigation chal
lenges presented by ESI.

The proposed amendments were 
published for public comment in August 
2013. Over the next six months, more 
than 2,300 written comments were 
received and more than 120 witnesses 
appeared and addressed the Advisory 
Committee in  public hearings held in 
Washington, D.C., Phoenix, and Dallas, 
Following the public comment process, 
the subcommittees revised the proposed 
amendments and again presented 
them to the Advisory and Standing 
Committees, where they were adopted 
unanimously. The rule amendments were 
then approved without dissent by the 
Judicial Conference o f the United States 
and the Supreme Court.

The amendments affect more than 20  
different provisions in the civil rules, but 
this article w ill address them in terms o f  
the four areas o f  focus identified at the 
Duke conference: cooperation, propor
tionality, early and active judicial case 
management, and ESI.

COOPERATION
There was near-unanimous agreement 
at the Duke conference that cooperation 
among litigants can reduce the time 
and expense o f civil litigation without 
compromising vigorous and professional 
advocacy. In a survey o f members of the 
ABA Section o f  litigation  completed 
before the conference, 95 percent of 
respondents agreed that collaboration 
and professionalism by attorneys can 
reduce client costs.7 
, Cooperation, of course, cannot be 
legislated, but rule amendments and the 
actions of judges can do much to encour
age it. Rule 1 now provides that the civil 
rules "should be construed and admin
istered to secure the just, speedy, and 
inexpensive determination o f  every action 
and proceeding,” The proposed amend
ment w ill add the following italicized 
language: The rules "should be construed, 
administered, and employed by the court and 
the parties to secure the just, speedy, and 
inexpensive determination o f  every action 
and proceeding." The intent is to make 
dear that parties as well as courts have a

responsibility to achieve the Rule 1 goals.
The Committee N ote to this proposed 

amendment observes that “discussions 
of ways to Improve the administration 
of civil justice regularly include pleas to 
discourage over-use, misuse, and abuse 
of procedural tools that increase cost 
and result in delay, Effective advocacy is 
consistent with ■—  and indeed depends 
upon —  cooperative and proportional 
use of procedure."

Sanctions are not the only means of 
discouraging litigation abuses; judges 
often have opportunities to remind 
litigants o f their obligation to cooperate. 
Such admonitions can now be backed 
with a citation to Rule 1.

PROPORTIONALITY AND OTHER 
DISCOVERY CHANGES 
The Advisory Committee report to the 
Chief Justice noted “M n e area o f  consen
sus in the various surveys” conducted 
before the Duke conference: "that 
district and magistrate judges m ust be 
considerably more involved in manag
ing each case from the outset, to tailor 
motion practice and shape the discovery 
to the reasonable needs o f the case.”8 
This wording captures the meaning of 
“proportional" discovery; it  is discovery 
tailored to the reasonable needs o f  the 
case. It affords enough information for 
a litigant to prove his or her case, but 
avoids excess and waste. Unwarranted 
document production requests, excessive 
interrogatories,' obstructive responses 
to legitimate discovery requests, and 
unduly long depositions all result in  
disproportionate discovery costs.

Studies completed in advance o f  
theDuke conference suggested that 
disproportionate discovery occurs in  a 
significant percentage o f federal court 
cases. An FJC survey of closed federal 
cases found that a quarter o f  the lawyers 
who handled the cases believed that 
discovery costs were too high for-their 
client's stake in the case.9 Other surveys " 
showed greater dissatisfaction. Members 
in  the American College o f Trial Dwyers 
(“ACTL”) widely agreed that today’s civil 
litigation system takes too long and costs 
too much, resulting in some deserv: 5  3  2  
cases not being filed and other cases
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( meritorious defenses being seeded 
to'avoid the costs o f  litigadon.10 In a 
survey of the A B A  Litigation Section, 89  
percent of respondents agreed that liti
gation costs are disproportionately high 
in small cases, an d  4 0  percent agreed 
that they are disproportionately high in  
large cases,11 A  survey o f the National 
Employment Lawyers Association • 
("NELA”) found universal sentiment 
that the discovery process is too costly, 
with a significant majority indicating 
that discovery is  abused in almost every 
case.12 In a report summarizing the  
surveys prepared for the Duke confer
ence, the Institute for Advancement of 
the American Legal System (TAALS”) 
found that betw een  61  percent and 7 6 
percent of respondents in the ACTL, 
ABA, and NELA surveys agreed that 
judges do not enforce existing propor
tionality lim itations.13

The concept o f  proportionality is not 
new. It has been in  the federal rules since 

Rule 26(b)(2)(C ) provides that 
j motion or o n  its  own, the court 

must limit the frequency and extent of 
(discovery,, . i f  i t  determines th a t . .,  
i the burden or expense o f the proposed 
'̂ discovery outweighs its likely bene- 
j.’fit, considering th e  needs of the case, 
f’tiae amount in  controversy, the parties’
.•.- resources, the im portance of the issues 
fat stake in the action , and the impor- 
£ tahee of the discovery in  resolving the 
^issues,” Rule 26(b )(1 ) —  which estab-

the Advisory Committee chose to move 
the factors in Rule 26(b)(2)(C)(iii) to 
Rule 26(b)(1). Thus, under the proposed 
amendment, the scope o f  discovery in 
civil litigation now will be defined as 
follows:

Parties may obtain discovery regard
ing any nonprivileged matter that is 
relevant to  any party's claim or defense 
and proportional to the needs of the 
case, considering the importance of 
the issues at stake in the action, the 
amount in  controversy, the parties’ 
relative access to relevant information, 
the parties’ resources, the importance 
o f the discovery in  resolving the issues, 
and whether the burden or expense of 
the proposed discovery outweighs its 
likely benefit.

The intent of this change is to make 
proportionality unavoidable. It will 
now be part of the scope of discov
ery. Information must be relevant and 
proportional to be discoverable.

It is worth emphasizing that this 
change is not intended to deprive any 
party of the evidence needed to prove 
its claims or defenses. The intent is to 
eliminate disproportionate discovery in 
cases where such elimination is needed. 
The change will make a difference, 
however, only if judges are w illing to 
engage in a dialogue with the parties and 
make decisions regarding the amount o f  
discovery reasonably needed to resolve a 
case. This calls for active case manage-

JSgnature on a discovery request or 
Response constitutes a certification 

or response is not

tCUshes the scope o f  permissible discovery 
•declares that “M i l  discovery

pubjea to” the limitations in / /  intent of this change
&Rule 26(b)(2)(C). A n d  Rule 26(g) • •  °

provides that a lawyer's jg  t o  m a k e  p r o p o r t i o n a l i t y

unavoidable. It will now 

be part of the scope of 

discovery. Information must 

be relevant and proportional 

to be discoverable.

Mireajonable n or unduly burden- 
fetifc ot expensive, considering the 
|figds of the case, prior discovery 
S;5he case, the am oun t in contro- 
^ 7 ,  and the im portance of the 
"’’’’fj'.at stake in  th e action.” 

JNpite the longstanding  
iptice of these proportionality 
ipp’jons in the rules, the Duke 

concluded that judges 
Tgtfifapply them . In  response,

ment —  judges who intervene early, help 
the parties identify what is needed to 
prepare the case for trial, and set reason
able schedules to complete that prepara
tion without undue time or expense.

The Advisory Committee changed the 
order of the Rule 26(b)(2)(C) factors to 
refer first to "the importance o f the issues 
at stake” and second to “the amount in  
controversy.” This was done to avoid any 
implication that che amount in contro
versy is the most important consider
ation. Cases seeking little or no monetary 
relief may require significant discovery.
The Committee also added a new factor 
—  “the parties’ relative access to relevant 
information” —  to highlight the reality 
that some cases involve an asymmetri
cal distribution of information. Judges 
should recognize that proportionality in  
such cases often will mean that one patty 
must bear greater burdens in  respond
ing to  discovery than the other party. 
Discovery is not necessarily dispropor
tionate just because information is flow
ing mainly from one party to another.

To address concerns raised during the 
public comment process, the Advisory 
Committee added a committee note 
explaining that the amendment to Rule 
26(bXl) does not place the burden o f prov
ing proportionality on the party seeking 
discovery. Nor does it authorize boilerplate 
refusals to provide discovery on the ground 
that it  is not proportional. The intent is 
to prompt a dialogue among the patties 
and, i f  necessary, the judge, concerning 

the amount of discovery reasonably 
needed to resolve the case.

A  few other changes to the discov
ery rules are intended to support the 
new focus on efficient discovery.

“REASONABLY CALCULATED 
TO LEAD"
The amendments to R ule 26(b)
(1) will delete a familiar sentence 
that each o f  us can recite from 
memory: “Relevant information 
need not be admissible at the trial 
i f  the discovery appears reasonably 
calculated to lead to the discovery of 
admissible evidence." This sentence 
w ill be replaced with the following 
language: “Information w ithin this ►

5 3 3
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scope o f  discovery need nor be admis
sible in evidence to be discoverable.”

The "reasonably calculated to lead" 
phrase was never intended to define 
the scope o f  discovery. The language 
was added to  the rules in 1946 because 
parties in  depositions were objecting to 
relevant questions on the ground that the 
answers w o u ld  be hearsay and would not 
be admissible at trial. Inadmissibility was 
used to bar relevant discovery. The 1946  
amendment sought to stop this practice.

R ecogn isin g  that the sentence was 
never d esign ed  to define the scope of 
discovery, th e Advisory Committee 
amended th e sentence in 2000 to add 
the words “relevant information" at the 
beginning: "Relevant Information need n ot 
be adm issible at the trial i f  the discovery 
appears reasonably calculated to lead to  
the discovery o f  admissible evidence."
The C om m ittee Note explained that 
"relevant m eans within the scope o f  
discovery as defined in this subdivision 
[(b)(1)}.” T h us, the “reasonably calcu
lated to lead ” phrase applies only to  
information that otherwise falls w ithin  
the scope o f  discovery set forth in Rule 
26(b)(1); i t  does not broaden the scope 
of discovery. A s the 2000 Committee 
Note explained , any broader reading o f  
the “reasonably calculated to lead” phrase 
“m ight sw allow  any other limitation on  
the scope o f  discovery.”

D esp ite th e  original intent of the 
sentence and the 2000 clarification, lawyers 
and judges continue to cite the “reasonably 
calculated to lead” language as defining 
the scope o f  discovery. Some even disre
gard the reference to admissibility, arguing 
that any inquiry "reasonably calculated to 
lead” to  som ething helpful is fair game 
in discovery. The amendment will, elim i
nate th is incorrect reading of Rule 26(b) 
(1) w hile  preserving the rule that inad
missibility is not a basis for opposing 
discovery o f  relevant information.

TWO OTHER CHANGES TO 
RULE 26(b )
The proposed  amendments also w ill 
delete tw o  existing phrases in  Rule 26(b) 
(1): one th a t permits discovery relating 
to the “su b ject matter" o f the litiga
tion on  a showing of good cause, and .

H  More than 70 percent 

of [survey] respondents 

from the ABA Litiga

tion Section agreed 

that early interven

tion by judges helps 

to narrow issues and 

reduce discovery;

73 percent agreed that 

litigation results are 

more satisfactory 

when a judge promptly 

begins managing a case 

and stays involved

another that permits discovery o f "the 
existence, description, nature, custody, 
condition, and location o f  any docu
ments or other tangible things and the 
identity and location of persons who 
know of any discoverable matter.” The 
Advisory Committee found that the 
"subject matter” phrase is rarely i f  ever 
used. Parties and courts rightly focus on 
the claims and defenses in  the litigation. 
The Committee also Found that discovery 
into the existence and location of discov
erable information is widely enough 
accepted that rule language is no longer 
needed. The Committee N ote makes 
clear that these two changes are not 
intended to narrow the scope o f discovery 
now permitted under Rule 26(b)(1) and 
provides some examples of the kinds of 
discovery still permitted.

OTHER DISCOVERY CHANGES 
Rule 26(c)(1)(B) w ill be amended to 
include “allocation o f  expenses” among 
the terms that may be included in a 
protective order. This change makes 
express what the Supreme Court has long 
found im plicit in the rule —  that courts 
may allocate discovery costs when resolv
ing protective order issues. (See Oppenheimer 
Fund, Inc. v, Sanders, 437 U.S. 340, 358  
(1978)). The Advisory Committee 
thought it useful to make the author
ity explicit on  the face o f the rule. This 
is not a change intended to  make cost 
shifting more frequent, nor is it  intended 
to suggest that cost shifting should be 
considered as part o f  the proportionality 
analysis. It sim ply is a codification o f  
existing protective order authority.

Some have asked the Advisory . 
Committee to consider adoption o f  a 
requester-pays system for civil discovery, 
which would be a significant depar
ture from historical discovery practice. 
Although the Advisory Committee agreed 
to consider that idea, the Committee has 
not acted on it. To m ake clear that the 
addition of the "allocation of expenses” 
language to R ule 26(c)(1)(B) is not an 
implicit endorsement o f  a requester-pays 
system, the Comm ittee N ote includes 
this language: "Recognizing the author
ity does not im ply that cost-shifting 
should become a common practice.
Courts and parties should continue to 
assume that a responding party ordinarily 
bears the costs o f responding,”

The amendments also include three 
changes to Rule 34. The first requires 
that objections to document production 
requests be stated “w ith specificity.” The 
second permits a responding party to  state 
that it will produce copies of documents 
or ESI instead o f  permitting inspection, 
but requires the party to identify a reason
able time for the production. The third 
requires that an objection state whether 
any responsive documents are being'with
held on the basis of an objection.

These amendments should eliminate 
three relatively frequent problems: the 
use of broad, boilerplate objections that 

‘provide little information about the true 
reason a party is objecting to a docuc 5  3  4  
request; responses stating that respon-
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sive documents will be produced in due 
course, w ithout indicating when produc
tion w ill occur and which often are 
followed by long delays; and responses 
that state various objections, produce 
some docum ents, and yet do not say 
whether any other documents have been 
withheld on  the basis of the objections. 
AH three practices thwart Rule l ’s goals 
of speedy and inexpensive litigation.

Further, an amendment to Rule 26(d) 
will allow  parties to deliver Rule 34 
document production requests before the 
Rule 26(f) m eeting between the parties. 
The 30  days to respond will be calcu
lated from the date o f the first Rule 26(f) 
meeting. The purpose of this change is to 
facilitate discussion of specific discovery 
proposals between the parties at the Rule 
26(f) m eetin g  and with the court at the 
initial case management conference.

EARLY, ACTIVE JUDICIAL 
CASE MANAGEMENT
The D uke conference included some of 
the best litigators in the country. 'When 
discussing ways to improve civil litiga
tion, these lawyers pled for more active 
case m anagem ent by judges. This is 
an excerpt from the report to the Chief 
Justice:

Pleas for universalized and invig
orated case management achieved 
strong consensus at the Conference,.
.. There was consensus that the first 
Rule 1 6  conference should be a serious 
exchange, requiring careful planning 
by the lawyers and often attended by 
the parties. Firm deadlines should be 
set[,] Conference participants under
scored that judicial case-management 
must be ongoing, A  judge who is avail
able for prom pt resolution o f  pretrial 
disputes saves the parties tim e and 
money. . . .  A  judge who offers prompt 
assistance in  resolving disputes without 
exchanges o f  motions and responses 
is much better able to keep a case on 
track, keep  the discovery demands 
within the proportionality lim its, and 
avoid overly narrow responses to proper 
discovery demands.14

Surveys completed before the Duke 
conference found similar views. More

than 70 percent of respondents from the 
ABA Litigation Secdon agreed that early 
intervention by judges helps to narrow 
issues and reduce discovery. Seventy- 
three percent agreed that litigation 
results are more satisfactory when a 
judge promptly begins managing a case 
and stays involved.15 The NELA survey 
reflects the same view. Almost two-thirds 
of respondents agreed that overall litiga
tion results are more sadsfactory when a 
judge actively manages a case.16

The benefits of early and active case 
management have been known for years. 
When Rule 16 was amended in 1983, the 
Advisory Committee N ote included this 
comment: “Empirical studies reveal that 
when a trial judge intervenes personally at 
an early stage to  assume judicial control 
over a case and to schedule dates for 
completion by the parties o f  the principal 
pretrial steps, the case is disposed o f by 
settlement or trial more efficiently and 
with less cost and delay than when the 
parties are left to  their own devices.”

O f course, Rule 16 already calls for 
early management o f  cases by district or 
magistrate judges. I t  akeady contem
plates the establishment o f  a reasonable 
but efficient schedule for the litigation, 
with input by the parties in  the Rule 26(f) 
report. And yet lawyers in  the surveys 
and during the Duke conference reported 
that many federal judges do not actively 
manage their cases. The rule amendments 
include four changes aimed at encourag
ing more active case management.

First, a key to  effective case manage
m ent is the R ule 16 conference where 
the judge confers w ith the parties about 
the needs o f the case and sets an appro
priate litigation schedule. To encourage 
case management conferences during 
which judges and lawyers actually speak 
w ith each other, an amendment will 
delete the language In Rule 16(b)(1)
CB) that allows the scheduling confer
ence to be held “by telephone, mail, or 
other means.” This is  mostly a matter of 
emphasis, because the Committee N ote 
explains that conferences may still be 
held by any means o f  direct simultaneous 
communication, including by telephone. 
And Rule 16(b)(1)(A) will continue to 
allow courts to base scheduling orders on

the parties' Rule 26(f) reports without 
holding a conference. The change in  
the text is intended to eliminate the  
express suggestion that setting litigation  
schedules by “mail” or "other m eans” is 
an adequate substitute for direct com m u
nication with parties. In most cases, 
it is not. The amendment is intended 
to encourage judges to communicate 
directly with the parties when beginning  
to manage a case.

Second, the tim e for holding the 
scheduling conference will be m oved to 
the earlier of 90 days after any defendant 
has been served (reduced from 120 days 
in the present rule) or 60 days after any 
defendant has appeared (reduced from 90  
days). The intent is to encourage earlier 
intervention by judges. Recognizing that 
these time limits may not be appropriate 
in some cases, the amendment allows 
judges to set a later time for good cause.
The amendments also reduce the tim e  
for serving a complaint under Rule 4(m ) 
from 120 days to 90 days. Language 
has been added to the Committee N ote  
recognizing that additional tim e w ill  be 
needed in some cases.

Third, the proposed amendments add 
two subjects to the list of issues to b e  
addressed in a case management order: 
the preservation of ESI, and agreements 
reached under Federal Rule of Evidence 
502. ESI is a growing issue in civil 
litigation, and the Advisory Committee 
believes that parties and courts should  
address it early. Rule 502 was designed 
to reduce the expense of producing ESI 
or other voluminous documents, and 
the parties and judges should consider 
its potential application in every case.
Parallel provisions are added to the 
subjects for the Rule 26(f) meeting.

Fourth, briefing and deciding 
discovery motions can significantly delay 
litigation. The amendments suggest that 
the judge and the parties consider at 
the initial case management conference 
whether the'parties should be required to  
hold an in-person or telephone confer
ence with the judge before filing discov
ery motions. Many federal judges require 
such conferences now, and experience 
has shown them to be very effective in  5  3  5  
resolving discovery disputes quickly and
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inexpensively. As the report to the Chief
Justice noted, "M judge who is avail- | |  T h S S 0  C h a R C J S S  R T S  
able for prom pt resolution of pretrial
disputes saves the patties time and 
money.’’17 T he amendment encourages 
this practice.

These changes are modest, but 
the A dvisory Committee hopes they 
will encourage earlier and more active 
case m anagem ent by judges. N o  other 
practice can do as much to improve the 
delivery o f  civiljustice in federal courts.

modest, but the 

Advisory Committee 

hopes they will 

encourage earlier

RULE 37(e): FAILURE TO 
PRESERVE ESI
Preservation o f  ESI is a major issue 
confronting parties and courts, and the 
loss of ESI has produced a significant 
split in  the circuits. Some circuits hold 
that adverse inference jury instructions 
(viewed by m ost as a serious sanction) can 
be imposed for the negligent loss o f  ESI. 
Others require a showing of bad faith. 
The A dvisory Committee was credi
bly inform ed that persons and entities 
over-preserve ESI out of fear that some 
might be lo st, that their actions might 
with h in d sigh t be viewed as negligent, 
and chat th ey  might be sued in  a circuit 
that perm its adverse inference instruc
tions on  the basis of negligence. A s the 
report to  the Chief justice noted, “the 
uncertainty leads to inefficient, wasteful, 
expensive, and time-consuming informa
tion management and discovery, which in  
turn adds to costs and delays in  litigation.
. . .  Conference participants asked for a 
rule establishing uniform standards of 
culpability for different sanctions.”18 

The distinguished panel that 
addressed th is issue at the Duke confer
ence su ggested  that the Advisory 
Committee draft a rule specifying when 
a duty to preserve ESI arises, the scope 
and duration of the duty, and sanctions 
that can be imposed for breach of the 
duty. T he Committee attempted to write 
such a rule, b ut found that it could not 
identify a  precise crigger for the duty to  
preserve that would apply fairly to the 
wide variety o f  cases in federal court. N or  
could th e Committee specify the scope or 
the duration o f  the preservation obliga
tion because both depend heavily on the 
unique facts o f  each case.

and more active case 

management by judges. 

No other practice can 

do as much to improve 

the delivery of civil 

justice in federal courts.

The Advisory Committee did conclude 
that helpful guidance could be provided 
on the sancdons to  be imposed when ESI 
is lost. The circuit split could be resolved, 
and the rules regulating sanctions couid 
provide patties w ith  some guidance 
when making preservation decisions.

The new Rule 37(e) does not purport 
to create a duty to  preserve ESI. It 
instead recognizes the existing common- 
law duty to preserve information when 
litigation is reasonably anticipated.
Thus, the new rule applies when "elec- 
tronically stored information that should 
have been preserved in the anticipation 
or conduct of litigation is lost because a 
party feiled to take reasonable steps to 
preserve it, and i t  cannot be restored or 
replaced through additional discovery.” 
The rule calls for reasonable steps, not 
perfection, in efforts to preserve ESI.

If reasonable steps are not taken and 
ESI is lost as a result, the rule directs the 
court to focus first on whether the lost 
information can b e restored or replaced 
through additional discovery. A s the 
Committee N ote explains, nothing in

the new rule limits a court's powers 
under Rules 16 and 26 to order discovery 
to achieve this purpose.

If the ESI cannot be restored or 
replaced, Rule 37(e)(1) provides that 
the court, “upon finding prejudice to 

. another party from loss of the informa
tion, may order measures no greater than 
necessary to cure the prejudice.” This 
provision deliberately preserves broad 
trial court discretion. It does not attempt 
to draw fine distinctions as to the various 
measures a trial court may use to cure 
prejudice under (e)(1), but it does lim it 
those measures in three general ways: 
There must be a finding o f  prejudice 
to the opposing party, the measures 
imposed by the court must be no greater 
than necessary to cute the prejudice, 
and the court may not impose the severe 
measures addressed in subdivision (e)(2).

Rule 37(e)(2) lim its the application 
of several specific sanctions to cases in  
which “the party acted with the intent 
to deprive another party o f  the informa
tion’s use in the litigation.” The sanc
tions subject to this limitation include 
presuming that the lost information 
was unfavorable to the party that lost it, 
instructing the jury that i t  may or m ust 
presume the information was unfavorable 
to that party, and dismissing the action 
or entering a default judgment.

Subdivision (e)(2) eliminates the 
circuit split on when a court may give an 
adverse inference jury instruction for the 
loss of ESI. Adverse inference instructions 
historically have been based on a logical 
conclusion: If a party destroys evidence for 
the purpose of preventing another party 
from using it in litigation, one reasonably 
can infer that the evidence was unfavor
able to the party that destroyed it. Some 
courts hold to this traditional rationale 
and limit adverse inference instructions to 
instances o f bad-faith loss o f  the infor
mation. (See, e.g., Aramburu a Boeing 
Co., 112 E3d 1398, 1407 (10thG in  
1997) (“The adverse inference must be 
predicated on the bad faith o f  the party 
destroying the records. Mere negligence 
in losing or destroying records is not 
enough because it does not support an  
inference o f consciousness o f  a weak cas 5 3 
(citations omitted).)
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j Other circuits permit adverse infer
ence instructions on a showing of 
negligence. T hey reason that an adverse 

■ inference restores the evidentiary balance, 
and that the party that lost the infor
mation should bear the risk that it was 
unfavorable. (See, e.g, Residential Funding 
Corp. v. DeGeorge Finan. Carp,, 306 E3d 
99 (2d Cir. 20 0 2 ).)  While this rationale 
has some equitable appeal, the Advisory 
Committee had several concerns about 
its application to ESI. First, negligently 
lost ESI may have been favorable or unfa
vorable to the party that lost it  ■—  mere 
negligence does not reveal the nature of 
the lost information. Consequently, an 

1 adverse inference may do far more than 
restore the evidentiary balance; it may 
tip the balance in  ways the lost evidence 

i never would have. Second, in a world 
•, where ESI is m ore easily lost than tangi- 
' ble evidence, particularly by unsophisti- 
?. cated parties, th e  sanction of an adverse 
I: inference instruction imposes a heavy
I- penalty for losses that may w ell become 

note frequent as ESI multiplies. Third,
T as we already have seen, permitting an 
?! . adverse inference for mere negligence 

creates powerful incentives to over-pre- 
jh.' serve, often at great cost. Fourth, because 
|! ESI is ubiquitous and often is found inI if . many locations, the loss of ESI generally 
1̂ ’. presents less risk o f  severe prejudice than 
!;■ may arise from the loss o f a single tangi- 

ble item or a hard-copy document,

, These reasons caused the Advisory 
jp ,  Committee to  conclude that the circuit 

split should be resolved in favor of 
&£<Vthe traditional reasons for an adverse■§7-'
k? ■ inference, ESI-related adverse inferences 
§3,!;'' drawn by courts when ruling on pretrial 
^m otions or. w h en  ruling in bench trials, 
1”$;.'and adverse inference jury instructions, 
ll^'will be lim ited to  cases where the party 
§ |;  who lost the ESI did so with an intent 
lljVito deprive the opposing party o f  its 
ph-useinthe litiga tion . Subdivision (e) 
Iff'.Q) extends this log ic  to the even more 
^severe measures o f  dismissal or default.
T' ^he Advisory Committee thought it
3t__ -̂ congruous to a llow  dismissal or default

circumstances that would not justify 
jyfran adverse inference instruction.

FriZ-

ONE OTHER CHANGE- 
ABROGATION OF RULE 84
The Federal Rules of Civil Procedure 
are followed by an appendix of forms, 
and Rule 84 provides that the forms 
"suffice under these rules.” Many o f  the 
forms are out of date, the process for 
amending them is cumbersome, and 
the Advisory Committee found that 
they are rarely used. In addition, many 
alternative sources o f civil forms are 
readily available, including forms created 
by commercial publishing companies 
and forms created by a Forms Working 
Group at the Administrative Office o f  
the United States Courts, which are 
available on the federal courts website.

The proposed amendments will abro
gate Rule 84 and eliminate the appendix 
of forms. The Forms Working Group 
plans to expand the range , o f  forms avail
able on the federal courts website, and the 
Committee N ote makes clear that this 
change is .not intended to signal a change 
in pleading standards under Rule 8 .

CONCLUSION
The American system of civil justice is in  
many respects the best in the world, but 
in federal courts it has become too expen
sive, too time-consuming, and largely 
unavailable to average citizens and small 
businesses. The system needs improve
ment. The proposed amendments on  
cooperation, proportionality, case manage-

1 This paper represents the authors views and not 
those of the Advisory Committee, although it does 
borrow from materials prepared by the Commit
tee’s superb repotters. Profs. Bd Cooper and Rick 
Marcus. Amoce complete description and the 
actual text of the amendments can be found at 
hctpV/www.uscourts.gov/file/l 8218/download.

2 Materials from the conference ("Conference 
Materials") can be found at www.uscourts.gov/ 
tules-polides/records-and-archives-rules-commit- 
tees/spedal-projects-rules-cotxmuttees/2010-civil.

3 The report to the Chief Justice ("Advisory 
Committee Report") can be found at www. 
uscourts.gov/file/reporttothechiefjusticepdf.

< Id at 5.

1 Id. at 4.

8 Id at 8.

7 Conference Materials, ABA Section of Litigation 
Member Survey at 3.

ment, and the loss o f ESI are intended to  
reduce the cost and delay o f civil litiga
tion. They are not intended to accelerate 
litigation at the cost o f  justice, deny 
parties the evidence needed to prove their 
cases, or create new obstacles to legitimate 
discovery. The amendments should be 
applied by courts and parties in  an even- 
handed effort to achieve the goals o f  Rule 
1 —  the just, speedy, and inexpensive 
determination o f every action.

The new rules will have no effect, 
however, unless judges and lawyers 
also change. Lawyers can increase their 
cooperation without sacrificing the 
finest o f their legal advocacy skills. They 
can make the system more accessible 
by seeking and providing reasonable 
and proportional discovery. Judges can 
actively manage cases by intervening 
early, entering reasonable and propor
tional case management orders, remain
ing engaged throughout the life of 
the case, ruling promptly on discovery 
disputes and other motions, and setting 
firm trial dates.

The coming rule amendments 
provide a new opportunity for all o f us to  
improve our practices, refine our skills, 
and achieve the just, speedy, and inex
pensive determination o f  every action.

8 Advisory Committee Report at 4.
9 Conference Materials, EJC Gvil Rules Survey at 28.
10 Conference Materials, Report from the Task 

Force on Discovery and Civil Justice at 2.
11 Conference Materials, ABA Section of Litigation 

Member Survey at 9.
12 Conference Materials, NELA Survey at 6.
13 Conference Materials, IAALS, Preserving Access 

and Identifying Excess at 14.

M Advisory Committee Report at 10.

15 Conference Materials, ABA Litigation Section 
Member Survey at 3.

16 Conference Materials, NELA Survey at 13.

17 Advisory Committee Report at 10.

18 Advisory Committee Report at 8. 5  3
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Joint Comments by Professors Helen Hershkoff, Lonny Hoffman, Alexander A* Reinert, 
Elizabeth M. Schneider, David L. Shapiro, and Adam N. Stcinman on Proposed 

Am endm ents to Federal Rules of Civil Procedure

Submitted February 5,2014

Committee on Rules o f  Practice and Procedure 
Administrative Office o f  the United States Courts 
One Columbus Circle, NR  
Washington- D.C. 20544

T o the Committee on Rules oF Practice and Procedure:

We write to urge this Committee to reject the proposed amendments that redefine the 
scope of discovery - lower presumptive limits on discovery devices, and eliminate Rule 84 and 
the pleading forms. The undersigned are law professors who teach and write in the area o f  
federal civil procedure. Each o f  us also litigated in the Federal courts prior to entering the 
academy, and remain actively involved in professional practice.

, In our judgment, two key issues bear close consideration by the Committee as it 
considers how to proceed: {1) What problem does the Committee seek to solve? (2) On balance, 
how likely is it that the proposed amendments Will improve the status quo?. As in 1993 and 2000. 
the Committee is focused on addressing a perceived problem o f excessive discovery costs. In 
supporting the current proposed amendments, the Committee recognizes that empirical data 
show no widespread problem, but nevertheless hopes that new across-the-board limits on 
discover) will lessen discovery costs in the small number o f  complex, contentious, high stakes 
eases where costs are high. The Committee is correct about the data: most critically, the Federal 
Judicial Center's ("FJC") 2009 closed-case study shows that in almost all cases discovery costs 
are modest and proportionate to stakes. As in 19931 and in 2000." evidence o f system-wide, cost- 
multiplying abuse does not exist, and the proposed amendments are not designed to address the 
small subset o f problematic cases that appear to be driving the Rule changes; We anticipate that.

' Linda S Mullenix. Discover) in Disarra) The Pervasive \  I) i/i of Pervasive Discover) Abuse urn/ the 
{'anscqmeesfor t ;nloimtlctl Rulemaking. <16 SIAN. L. Rtv. 1393, 1411-43 (1994! (strongly criticizing the "soft 
social science" opinion evidence used by the rulemakers behind the 1993 reforms, while noting that the findings of 
the metltQdolQ&iealty sound empirical studies did not support the reforms).

: James S. Kakalik. Deborah R. Hensler. Daniel McCaffrey. Marian Oshiro. Nicholas M. pace, and Mary E, 
Vaianu. Discover) Management further. Inals sis of the Civil Justice Reform Act Evaluation Data. 39 J3.C.L Rt*v. 
613.636 (1998) (evaluating the RAND corporation study of the 1993 reforms, which found that under that set of 
rules lawyer work hours on discovery were 0 for 38% of general civil coses, and low for the majority of cases,): see 
also id. al640 (table 2,10 shows that while discovery costs grow with size and complexity Df case, the proportion of 
total costs the) represent does not dramatically increase: the median percent of discovery hours for the bottom 75%. 
top 25 V and top lQ°o of cases by hours worked were 25°o. 33%. and 36% respectively): Thomas E. Wtltging. 
Donna SHenstra. John Shepard, and Dean Milctich. An Empirical Stud) of Discovery ami Disclosure Practice ( inter 
ihe 1193 Mural Rule Amendments, 39 B.C. L RF V. 525.531-32 (1998) (finding that under the 1993 amendments, 
the median reported proportion of discovery costs to stakes was 3%. and that the proportion of litigation costs 
attributable to problems with discovery was about 4%).
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February 5. 2014. Paue 2 o f l 8

as with past Rule changes, un tar acted amendments will fail to eliminate complaints about the 
small segment o f high-cost litigation that elicits headlines about litigation gone wild: instead they 
yyitl create unnecessary barriers to reUefin meritorious cases, waste judicial resources, ami dri\e  
up the cost o f  ciyil justice. The amendments ate unnecessary, unwarranted, and 
counterproductive

In our view, those who support major change to the Federal Rules are responsible llir 
demonstrating that proposed amendments u  ill. on balance, make the overall sv stem fairer and 
more efficient. Perceptively. Judge Lee Rosenthal has noted that “[sjince their inception in 1938. 
the rules of discovery have been revised with what some view as distressing frequency. And yet 
the rulemakers continue to hear that the rules are inadequate to control discovery costs and 
burdens."’ F.ven assuming that a small subset of cases presents a problem that should be solved, 
the proposed amendments will do liuie. i f  anything, to decrease costs in these cases. As the two 
authors of the FJC's 2009 empirical study commented:

Instead o f pursuing sweeping, radical reforms or the pretrial discovery rules, 
perhaps it would be more appropriate to pursue more-focused reforms o f  
particularly knotty is su e s .. .  .Otherwise, we may simply find ourselves 
considering an endless litany o f complaints nhout a problem that cannot be pinned 
dow n empirically and that never seem s In improv e regardless o f  what steps are 
token. *

Our concern is mu just that the proposed amendments will be ineffectual Our greater 
worn is that they will increase costs to litigants and the court system in those average cases that 
operate smoothly under the current rule-.. In our view, the amendment* are likely to spawn 
confusion and create incentives for wasteful discovery dispuies b.ven more troubling, bv 
increasing costs and decreasing Information flow, the proposed amendments are likely to 
undermine meaningful access to the courts and to impede enforcement of federal' and state- 
reeogniA.*d substantive rights

I pd.itL* of Federal C'ourta and Federal RuK^ of ( ivi> P ru c e t lu re _____ ______ ____________Chapter I

II. Rule 26: Proposed Amendments Re-Defining the Scope o f  Discover}

Three of the proposed amendments would change the wav Rule 26 defines the scope o f  
discover}: eliminating the trial judge's discretion to allow discovery relevant to die “subject 
matter" of the action: eliminating the well-established “reasonably calculated to lead to the

Lee & Wfllaimi- Definin'! the P roblem , suptv now  6. at 7 SI 
 ̂U tit 784 
'hi at 78 f

5 3 9



Comments by Professors Hershko ff, Hoffman, Reinert, Sc hneider, Shapiro, and Steinm on on 
Proposed Amendments to Federal Rules o f  Civil Procedure 
February 5. 2014. Page 5 o f  18

I'ntlute of Federal Courts and Federal Rules of Civil Procedure____________________________________ Chanter 1

discovery o f  admissible evidence'’ language: and inserting proportionality limits into the very 
definition o f  matter within the scope o f discovery. All three proposals reflect an unsupported but 
profound distrust of trial-level judges and their exercise o f discretion. The current rules give 
those judges the power and the tools to limit discovery to what is reasonable, making the 
amendments unnecessary* Vague complaints that the proportionality rules are underutilized 
hardly establish that judges are balancing improperly or are unaware o f  the need to do so. Yet 
implicit criticism o f the w ay trial judges are managing cases and ruling on discovery issues 
animates the proposed rule changes, many o f  which claim to make little or no change in the 
substance o f  Rule 26. This is no substitute for a coherent explanation o f  the need for change or 
why the proposed changes are the appropriate tool to Fix the perceived problem.

A. Rule 26(b)(1): Elimination o fa  district judge’s discretion to order discovery 
relevant to the “subject matter” of the action

The Committee's current proposal to amend Rulc26(b}{ I ) eliminates the power o f  courts 
to grant—upon a showing o f good cause— access to discovery relevant to the subject matter o f  
the action. This proposed change is without basis, would narrow judicial discretion, and make it 
more— mu less—-difficult to carry out reasonable case management. Moreover, these changes 
would unduly narrow the scope o f  discovery and lead to additional and complex discovery 
disputes, while giving courts minimal guidance for resolving them.

Some historical background about Rule 2 6  can inform this discussion. For the first six  
decades of the Federal Rules o f  Civil Procedure, parties were permitted to seek and obtain 
discovery that was relevant to the “subject matter'* o f the action.111 The 2000 Amendments 
altered this formulation, permitting discovery relevant to the ''claims or defenses*’ in the action, 
w ith broader “subject matter" discovery available only upon n showing o f good cause. Giving 
district judges the power to broaden discovery was recognized as necessary to ensure flexibility 
and encourage judicial involvement in discovery management. The Committee also recognized 
that defining which information is relevant to subject matter but not to claims or defenses could 
be difficult. Accordingly, the Committee thought it important to maintain the possibility o f  
court involvement to “permit broader discovery in a particular case depending on the 
circumstances o f  the case, the nature o f  the claims, and defenses, and the scope o f  the discovery 
requested."’1

w In 1978. the Committee considered a proposal nearly identical to the current one. but ultimately rejected it for 
reasons that resonate today. The Committee reasoned that deleting the term "subject matter" would simply im he 
litigation over its distinction from "claims or defenses,” Moreover, although the Committee was aware of no 
evidence that discover)' abuse u as caused by the broad term "subject matter” it also was doubtful “that replacing 
one vety general term tv ith another equally general one will prevent abuse occasioned by the generality of 
language," Preliminary Draft of Proposed Amendments to the Federal Rules ofCivji Procedure. 77 F.R.D.613, 
627-28(1978).

“ Commentary to Rule Changes, Court Rules, 192 F.R..D. 240,389 (2000) ("The dividing line between 
information relevant to the claims and defenses and that relevant only to the subject matter of the action cannot be 
defined with precision"}.

>'ht
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The Committee's current proposal gives little consideration to the principles that guided 
its decision fourteen years ago. The explanation for eliminating the discretionary power o f the 
court is inadequate, based centrally on the condusory assertion that "[proportional discovery- 
relevant to any party’s claim or defense suffices,"IJ The Committee has offered no substantive 
reason for moving away from the discretion currently afforded the parties and the court to shape 
discovery according to "reasonable needs of the acticln.",', We urge this Committee to reject this 
kind o f unsupported assertion. Had there been a pattern of judicial abuse o f the discretion 
afforded them by the current Rule 26(b)(1). one would expect that it uould be evident in the case 
law. How ever, the decisions applying this aspect o f  Rule 26(b)( I ) suggest that courts have 
exercised their discretion sparingly and appropriately .IS Perhaps the Committee has a different 
understanding or how courts have exercised discretion under Rule 26(b)( 1) but, if so. the basis 
for that alternative view has not been shown. Nothing suggests that the authority to allow such 
discovery— upon a showing o f  good cause—plays any role in the "worrisome number o f eases” 
where "excessive discovery" is thought to occur.'*'

Not only is the existing evidence insufficient to justify making this change to Rule 
. 26(b){ 1). but vve believe that the Committee underestimates the potential disruption the proposed 
rule would have on litigation. For instance, the proposed Advisory Committee Notes state that 
‘■[ijf discovery o f  information relevant to the claims and defenses identified in the pleadings 
shows support for new claims or defenses, amendment o f  the pleadings may be allowed when 
appropriate.” '1 But this is precisely the opposite a f  what the 2000 Committee believed would be

L'ndute of Federal Courts mid Federal Rules of Civil Procedure__________________ ____________ Chanter I

*’ Vec Committee on Rules of Practice and Procedure or the Judicial Conference of the United States.
Preliminary Draft of Pioposed Amendments to the Federal Rules of Bankruptcy and Civil Procedure 297 (Aug 
2013) [hereafter “Preliminary Draft or Proposed Amendments"].

 ̂192 F.R.D, at 389.
'* Of the reported district court eases w e reviewed interpreting the “good cause" standard, none suggests 

unreasonable decisionmaking See. e.g.. Jones V. McMahon. 2007 WL 2027910 *15 (N.D.N.Y July 11,2007)
(finding good cause to permit a limited deposition regarding matter relevant to the subject matter of the action, but 
dealing request in large part because of lack of good cause showing): Rus, Inc. v, Bay Indus., lire,. No. 01 Civ. 
6133.2003 WL 174075, * 14 (S.D.N.V. Apr.), 2003) (good cause not shown in motion to compel discovery of 
material relevant only to subject matter of action where movant did not make “on> showing of need"): RLS Assoc,, 
LLCv.United BankofKuwaitPLC.No.01 Civ. 1290.2003 WL 1563330. +8 (SD.N.Y.March26,2003)(goad 
cause not shown in motion to compel discovery of material relevant only to subject matter of action where movant 
did not show that "production would serve the reasonable needs of the action"); Johnson Matthev. Inc, v, Research 
Carp, et ui., No 01 Civ, 8H 5.2002 WL 3123 57 1 7, *2 (S.D.N.Y. Oct, 3.2002) (finding no good cause for 
disclosure of dociimenis relevant to subject matter, but not to claims or defenses): HilJ v Motel fi, 305 F.R.D, 490. 
493 (S.D, Ohio 2001) (good cause not shown for broad discovery of personnel files in disparate treatment case, 
where discovery would relate to disparate impact, but finding good cause for die disclosure of specified employees* 
personnel files); Cobell v. Norton. 226 F.R.D 67 iD.D.C. 2QQ5) (rejecting request for discovery beyond the scope of 
plaintiffs statutory claim in a suit seeking an accounting of Indian trust lunds. Discovery related more generally to 
asset management was not permissible as it w as beyond the scope of plaintiffs* statutory claim): Jenkins v.
Campbell. 200 F.R.D. 498 (M.D. Cla. 2001) (breach of contract plaintiff was entitled to discovery only on those 
claims remaining after the entry of partial summary judgment against him. although court retained authority to 
revise partial summary judgment order at any time prior to the entry of final judgment).

Preliminary Draft orProposed Amendments, svpiv note 13. at 265.
’’ hi at 255-56.



I mlatc of Federal Court; and Federal Rules of Civil Procedure Chapter I

Comments by Professors Hershko ff, Hof fman. Reinert, Sc hneider, Shapiro, and Sleinm an on 
Proposed Amendments to Federal Rules o f  Civil Procedure 
Febniarv 5 .2 0 14. Page 7  o f  18

achieved by limiting discovery to claims and defenses asserted in the pleadings.13 It is unclear 
how discovery limited to what is already pleaded would provide an infonnation-poor litigant 
with access to the information needed to expand its legitimate claims. Thus the elimination oF 
“subject matter” discovery eliminates a tool necessary to address the problem o f  information 
asymmetry that is so common w hen an individual or small business faces a large entity in 
litigation. IF Rule 26(b){ 1} were amended to prevent judges from ordering discovety relevant to 
the "subject matter” o f  the action, the ability to balance this informational asymmetry w'ould be 
more severely limited. For example, a plaintiff who has a valid § 1983 claim against a municipal 
official would be hard-pressed to seek discovety relevant to a potential M onell claim against the 
municipality, absent the patVer o f  a court to grant access to material relevant to the subject matter 
o f  the action. And the plaintiff with a valid claim against the municipality may have little 
additional opportunity to develop information necessary to support her claim. Finally and 
related!}, we have great concerns that the uncertainties that w ill follow from this amendment 
w ill create incentives for parties resisting discover} to  file more motions to litigate relevance, 
increasing discover} costs and Forcing judges to spend time ruling on a new group o f  motions.
W e have seen how past changes to Rule 11 increased satellite litigation pertaining to sanctions 
rather than improving the efficiency or fairness o f  the civil justice system.

In sum. the Committee has articulated no specific benefit that will outweigh the costs o f  
altering the current framework o f  Rule 26(b)( I}. The existing text requires an affirmative 
showing of good cause to justify discovery that is relevant to the "subject matter involved in the 
action” but not to “any party's claim or defense.”  F.ven when good cause is shown, such 
discovery is subject to the limits already articulated in Rule 26(b)(2)!C). and may be limited by a 
protective order under Rule 26(c), No adequate explanation has been offered for why these 
existing protections are insufficient to ameliorate any negative consequences o f permitting 
occasional discovery regarding the subject matter o f the litigation. There is no basis for believ ing 
that the proposed amendment would, on balance, produce more good than harm, and so w e urge 
the Committee not to adopt this proposed change tn Rule 26(b){ 1).

B. Rule 26(b)(1): Admissibility and  Relevance

As the Committee recognizes, it has long been the case that discovery is permitted even 
as to information that— standing alone— would not be admissible at trial.w Yet the Committee's 
current proposal to amend Rule 26(b)( I ) w ouid eliminate an important sentence that has guided 
courts for decades: “ Relevant information need not be admissible at the trial if the discovery 
appears reasonably calculated to lead to the discovery o f  admissible evidence."31 Again the 
Committee's proposed amendment does not target a documented problem and runs the risk of 
creating wasteful satellite litigation.

** 192 F.R.D. oi 38.0 ("The rule change., signals to the parties that they hove no entitlement to discover} to 
develop nett claims or defenses dial we not already identified in the pleadings.”).

,a See Preliminary Draft of Proposed Amendments, mpra no te 13, at 266.
5,1 in its place, the proposal would add a sentence that omits the phrase "reasonably calculated to lead to the 

discovety of admissible evidence." See hi at 2S9-9Q ("Information within this scope of discovery need not be 
admissible in evidence to be discoverable").
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The Committee explains that this change is not meant to modify the definition o f  
'’relevance.’* but rather to prevent improper use o f  the "reasonably calculated" language to allow 
discovery into information that is  not, in fact. reie\ ant.21 As an initial matter, these concerns 
appear to be based on nothing more than anecdotal impressions.22 There is no empirical evidence 
that this language has had the effect hypothesized by the Committee. The current Rule already 
makes clear that the "reasonably calculated'* language applies only to “[rjulevcint information": 
that was the point o f  the 2000 amendment,2 5

Even if viewed in isolation, however, the phrase "reasonably calculated to lead to the 
discovery o f  admissible evidence” cannot permit discovery beyond what is otherwise authorized 
by Rule 26(b)(1). Under the Federal Rules o r  Evidence, evidence is only admissible if  it fa- 
relevant.24 The need to obtain information that is “reasonably calculated" to lead to the discovery 
o f  admissible, relevant evidence is especially crucial in the context o f  pretrial discovery. As the 
Committee recognized in 2000:

A variety of types o f information not directly pertinent to the incident in suit 
could be relevant to the claims or defenses raised in a given action. For example, 
other incidents o f  the same t\ pe. or involving the same product, could be properly 
discoverable under the revised standard. Information about organizational 
arrangements or filing systems o f  a party could be discoverable if  likely to > ield 
or lead to the discovery o f  admissible information. Similarly, information that 
could be used to impeach a likely witness, although not otherwise relevant to the 
claims or defenses, might be properly discoverable.2*

Tire "reasonably calculated" language does not give parties carte blanche, o f  course. All 
discovery is  subject to the limits articulated in Rule 26(b)(2)(C). and may be limited by a Rule 
26tc) protective order.

To delete the "reasonably calculated*’ language, by contrast, will send courts and litigants 
a misguided and fundamentally incorrect message: that there is some category of information 
that Is "reasonably calculated to lead to the discovery o f  admissible evidence" but is not relevant 
to the claims or defenses and. therefore, wholly outside o f  the permissible scope of discovery. 
This will almost certainly be perceived as narrow ing the definition o f  relevance and mandating a

■’ hi, at 266 (expressingconcern that the “reasonably calculated" language is being improperly invoked "as 
though it defines the scope of dtscov ery" and as setting "a broad standard for appropriate discovery"),

“ Minutes of the April 2013 Meeting make reference to a survey that revealed "hundreds if nut thousands of 
cases that explore" the language "reasonably calculated to lead to die discovery of admissible evidence.” with 
"many" or these eases suggesting that courts thought this phrase "dellnes the scape of discovery." Committee on 
Rutes of Practice and Procedure Agenda Book. June 3-4.2013. at 147 tdraft minutes of April 2013 Advisory 
Committee meeting). There is no indication that any* analysis of the cases was made to determine whether they 
permitted discovery that would not be considered '’relevant" under the current or proposed Rule.

192 F.R.D. at 390 ("Accordingly, this sentence has been amended to clarify that information must be relevant 
to be discoverable, even though inadmissible, and that discovery of such material is permitted iCreasonably 
calculated to lead to the discovery of admissible evidence,").

y Sen FbD. R. Evil: 402 ("Relevant evidence is admissible ■. ■ Irrelevant evidence Is not admissible"). 
w I92F.R.D at 389.
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more restrictive approach to discovery that is wholly unjustified. This proposal is a particular 
cause for concern because it affects the meaning o f  a word— ‘'relevant-'— that has been ca! led by 
a leading treatise in the field  as "(pjerhaps the single most important word in Rule 26(b)( 1) / ' !b 
A t a minimum, the proposed change will invite Wasteful satellite litigation over the amendment's 
purpose and effect— an unintended outcome that would undermine the goal of reducing 
unnecessary costs and delay,

C. Rule 26(b)(1) &  (b)(2)(C): Proposal to Incorporate the “ proportionality” factors 
into the “ scope o f  discovery"

We also oppose the proposal to move the cost-benefit considerations that are currently set 
forth in Rule 26(b)(2)(CHiii) to Rule 26 (b )(l). There is a serious risk that the amendment w ill be 
misread to impose a more restrictive discovery standard across the board, contrary to the 
Committee's intent and without any empirical justification for a more restrictive approach. There 
is also a danger that the rewritten rule would be misinterpreted to place the burden on the 
discovering party, in every instance, to satisfy each item on the (b){2)(C)(iti) laundry list in order 
to demonstrate discoverability. This would improperly shift the responsibility to show 
burdensomeness from the parly resisting discovery to the party seeking discovery, which in turn 
will encourage a higher degree o f  litigation over the scope or  discovery and increase costs both 
for litigants and the court system. Moreover, the rule change does not explain how the cost- 
benefit analysis is to be undertaken or shown, and vte are concerned that the requirement w ill 
create perverse incentives for the hiring o f  experts, the holding o f  additional court conferences, 
and the over-litigation o f discovery requests.

We recognize that the Committee has not expressed the \  iew that the cost-benefit 
considerations that now appear in Rule 26(b)(2)(C)(iii) should be re-balanced to make discovery 
harder to obtain, Rather, the proposed Committee Note states that the proposal will merely 
“move" Rule 26(b)(2)(C)(iu)'s already “ Familiar*’ considerations to Rule 26{b)( 1 ),27 During 
public hearings on these proposals, Committee members emphasized repeatedly that this change 
will not alter the burdens that currently exist.2*

The Committee appears to believe that the cost-benefit provisions are underutilized and 
that they will acquire greater attention, use. and citation if  relocated to an earlier portion o f  Rule 
26, The Committee provides no evidence that lawyers and judges are unaware o f  the provision's 
current existence. It seems far more likely that the standards for proportionality are infrequently 
cited because—as the empirical evidence suggests—discovery is usually proportional and 
appropriate. Rule 26 is already crystal clear about a party's obligation to respect Rule 
26(b)(2)(C)(iii)'s considerations when making discovery requests, a party’s ability to object to 
discovery requests that it believes are excessive in light o f  Rule 26(b)(2)(C)(iii)*s considerations, 
and the court's obligation to limit discovery requests that run afoul o f  Rule 26(b)(2)(C)(iii )'s

I’udate of Federal Courts and Federnt Rules of Civil Procedure_______________ _______________ Chanter I

Ch a r l e s  At. a n  W r i g h t . Ar t h u r R, M tu  h r , & Ri c h a r d  L. Ma r c c s , 8 Fe d e r a l  Pr a c t i c e  & Pr o c e d u r e  
§ 2008.

Preliminary Draft o f Proposed Amendments. .v«/)n» note 13. at 206 ipage 16 o f  the rcdimed proposed 
amendments)

M See Transcript o f  Nov. 7 . 2013 Hearing (hereinafter "Nov, 7  Hearing"), at 32 .139-10.15 4 -5 6 .180-81,
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considerations. Although the proposed Committee Note states that moving these considerations 
to Rule 2 6 (b )(l) will require parties to observe them "without court order.’"3'1 that obligation 
already exists under Rule 26(g).30

Relatedly. the Committee asserts that these cost-benefit considerations are "not invoked 
often enough to dampen excessive discovery demands."-'31 But this assertion also lacks empirical 
support. If the lawy ers Who expressed concerns about "excessive discovery"' in response to the 
survey questions are the same ones who are "not invokfing] Rule 26(b)(2)(C) often enough.”31 
then it is their advocacy on behalf o f their clients— not Rule 26— that requires improvement. U 
seems especially improbable that the cases about which the Committee is most concerned—
"those that arc complex, involve high stakes, and generate contentious adversary behavior""33—  
are the same ones in which parties are not "invokfing)"" cost-benefit considerations often enough. 
More likely, lawyers complaining about excessive discovery are fully aware oFRuie 
26(b)(2)(C)(iii)"s considerations, but they are not uniformly successful in limiting discovery 
requests that lite r  view os excessive.33

Admittedly1, judges may sometimes make mistakes in concluding that a particular 
discovery request should not be limited pursuant to Rule 26(b)(2)(C)(iii)—just as they may 
sometimes make mistakes in concluding that a particular discovery request should  be limited 
pursuant to Rule 26(b)(2)(C)(iii). But there is no empirical support for the idea that transplanting 
the same considerations one subsection earlier in Rule 26(b) will improve the discovery process.
It is difficult to believe that judges and attorneys regularly fail to read past Rule 26(b)( 1) and 
that, even when they make it that far. they deliberately ignore its explicit reference to "the 
limitations imposed by Rule 26(b)l2)(C).”

It would also be unwise for the Committee to proceed with this proposal on the view  that, 
because it makes no substantive change to the discovery standard, the amendment at least would 
do no harm. In fact, the amendment could hove serious, unfortunate consequences. The puzzling 
justification for the proposal is precisely why so many who have commented on it perceive it to 
make the overall discovery standard more restrictive than it currently is. For there is no other 
logical purpose for making the proposed change: judges would he hard-pressed to imagine that 
the goal is  simply to remind them of the existence of a provision within Rule 26 that is already

1‘ndatc of Federal Courts and Federal Rules of Civil Procedure_________________________________  Chapter 1

Preliminary Draft o f Proposed Amendments, viipi a  note 13, nt 2% (page 16 o f the redlined proposed 
amendments).

16 Fed. R. Civ P. 26(u)( 11 ("By signing, an attorney or party certifies that to the best uf the person’s knowledge, 
information, and belief farmed after n reasonable inquiry. [any J discovery request.. is not interposed for uny 
improper purpose, such as to harass, cause unnecessary delay, or needlessly increase the cost of litigation: and. . .  
neither unreasonable nor unduly' burdensome or expensive, considering the needs of the case, prior discovery in the 
case, ihe amount in controversy, and the importance of the issues at stake in the action."). See ufot Nov. 7 Hearing, 
at 139. 154. 172-73 (discussing Rule 26(g)).

11 Preliminary Draft of Proposed Amendments, supra note 13. at 265.
': hl 
" hi.
1J i't Arthur R, Miller. Slmftiflmt Pleading Meaningful iXiyx hi Conn, mid Trials mi die Merits Reflections on 

the LHormuihm of Federal Procedure. 88 N.Y.U L. RiV. 286. 361 (2013!(’‘[ According to the practicing bar.. ,. 
litigation abuse is anything the opposing lawy er is doing."),
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known and employed Because the Committee's proffered explanation for the transition t* so 
difficult to comprehend, there is a real danger that judges w ill mistakenly infer that the 
Committee must have intended a more restrictive discovery standard, or at least one that places 
greater burdens on the requesting party. This would be a perverse result; hut it is a quite 
predictable one. and one that can and should he a\ oidod.

Accordingly, the Committee should leave Rule 26[h)t2)<C)(iii)'s cost-benefit factors 
where tliov currently reside If there is concern that litigants are failing to realize that those 
considerations must ho "observed without court order.'', ’ then an alternative would be to suggest 
discussion of these factors at the preliminary discovery conference already contemplated under 
Rule 26(f)

U L  Restricted I’se  of Discovery Devices: R ules30, 31 .33  & 36 and Lower Presump live
Limits

I he Committee defends proposed limit* to the presumptive number o f dKeov en  dev tecs 
each party can use as a way to reduce cost and increase efficiency. However, like the 
Committee’s proposed amendments to Rule 26. they are insufficiently supported hv relevant 
empirical evidence, and they will likely .spawn more discovery disputes and undermine the 
Rule’s goal of achieving j u s t  outcomes in individual case*. The most problematic proposal in the 
current package o f  reforms is the change from a presumptive limit often depositions per party to 
a presumptive limit o f  five In certain tv pcs o f  caj.es, depositions are the most important 
discovery device that parties use, finis, especially Us to thin discovery device, limiting access 
should be justified only if  there is a ntronu hash to believe that this reform is needed and that 
desired benefits will follow.

[R em ainder o f  th is  se c tio n  d e le te d ]

IV . Elimination o f  the Farms

finally, we turn to a proposed change that is perhaps the simplest hut most significant: 
the abrogation o f Rule 84 and the elimination of the Forms. The Forms were once described as 
"the most important part o f  the rules." particularly for pleading, because "when y ou can't define 
y vui cun at least draw pictures to show your meaning. The Committee offers two principal 
reasons for abandoning them. (1) according to "informal inquiries that confirmed the initial 
impression* o f . . .  members." lawyers and pro se litigants do not tend to rely on the Forms: and 
(2) the current forms “liv e in tension with recently developed approaches to general pleading 
standards."1' The Committee’s first justification is wholly lacking in empirical rigor and. 
moreover, ignores the fact that federal judges at every lev el ih  look to the Forms for assistance.
1 he second justification is  certainly accurate— T u o m h h  and /t//>u/ create tension with the 
Forms—but that tension is  not insurmountable and. even if it were, one still needs a rationale for 
choosing one over the other, 1 he Committee has provided no explanation for opting to abandon 
the Forms rather than to reexamine plausibility pleading

I he Committee’s first explanation for why it is abandoning the Forms is based on casual 
empiricism and self-evident bios As we understand it. a Subcommittee to study the Forms 
apparently started with the intuition that lawyers tend not to rely on the Form*, and then 
conducted an informal survey o f  undisclosed lawyers— unsurprisingly concluding that their 
initial Intuitions were correct.''' Needless to say. this is not a valid way to answer the question o f  
w hether lawyers rely on the Forms to construct their complaint, i f  one starts with a bias in one 
direction or another, one should be extremely cautious in conducting empirical research so as to 
ensure that the initial bias does not influence the ultimate interpretation o f the results Given the 
Committee's description o f its research, we are not comforted that any steps were taken to reduce 
the potential for this confirmatory bias.
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Furthermore, it is surprising that the Advisory Committee would rely on the supposed 
irrelevance o f  the forms, when its own staff prepared a memo for the April 2013 Meeting that 
summarized in great detail the numerous lower courts that have grappled with the ongoing 
viability o f  the forms after Iq b a l  and Twombly.31 Although we do not claim to have conducted a 
rigorous survey, our examination o f the case law is consistent with the material already presented 
to the Committee. We note that the Supreme Court has relied on the Forms in the pleading 
context numerous times— perhaps most significantly in Tw om bly  itself.52 Moreover, lower court 
opinions cite to the forms often, relying on them as indicative o f  the pleading required under the 
Federal Rules, even after T w om bly  and Iqba l.31 If federal judges have found the Forms 
illustrative o f  the relevant pleading standard, as our and the Committee's research suggests, it 
stands to reason that practicing lawyers have done so as well. Indeed, practitioner’‘blogs" 
indicate that lawyers pay d ose  attention to lower courts' reliance on the Forms, particularly in 
the area of intellectual property.54

The Committee's second explanation, that the Forms cannot be squared with the Supreme 
Court's decisions in Tw om bly  and Iqbal, prematurely resolves a question that the Committee has 
yet to fully consider. As the Committee is aware, the conflict between the rulemaking 
contemplated under the Rules Enabling Act and the Court's decisions in Twombly and Iq b a l is a 
Ih e one. Indeed, the Committee has noted in the past that it will be open to considering 
instituting rulemaking i f  it is shown that plausibility pleading is having a significant impact on 
the business o f  federal courts. It is premature to call an end to the debate, especially in light of 
recently emerging empirical data.”  Given that the Committee has yet to take a definitive 
position on plausibility pleading, striking the Form Complaints commits the Committee to a 
position that implicitly adapts plausibility pleading as the standard going forward, This is ail the 
more troubling given that one trenchant criticism o f Iqba l and Tw om bly  is that the Court 
abandoned its previously staled commitment to modifying die Federal Rules through the 
rulemaking process rather than through case adjudication.5h If the Committee adopts this 
proposal, the door will be effectively shut and the pleading rules will have been altered without 
any o f  the participatory deliberation that legitimizes the Federal Rules.

Update of Federal Courts and Federal Rules or Civil Procedure__________________ .  Chapter )

’* See Memorandum by Andrea L. Kuperman Jrt 8-26 (July 6.20)2). in Advisory Committee on Civil Rules 
Agenda Book, April 11-12.2013. at 230-248.

3* Sift! /» tmbl\. 550 U’.S. at 565 n 10 [arguing that there was no conflict between Form 0 (now Form 11) and 
plausibility pleading): sue also Mayle v. Fells. 5-15 L’.S. 644,660 (2005 >: Swieririevvicz v. Sorema N. A,, 5}4 U.S. 
506.513 n.4120021.

*’ See, e g . K-Tech Telecommunications. tn<-\ v, Time Warner Cable, tnc.. 714 F.3d 1277.1288 (Fed, Ctit,
2013) (resolving tension between Form 18 and JowmA/t and Iqbal)', Hamilton v. Palm. 621 F,3d816.818 (8th Cir 
2010) (relying on Form 13): Tamayo v. Blagojevich. 326 F.3d 1074, 1084 (7th Cir. 2008) (drawing analogy from 
Form 9).

v  See, e g , Charles J. Hawkins, Iqbal. I mi 7ii aiuhl) SotwilhstunJing Farm IS Is The Standard Fur Direel 
Infringement Allegations. available at hlln. vnvw.moitdini.com unitedstmes s 243158 Patent lobal \nd ’Iwomblv- 
Nonvitlistamlina-Form- 18- Is-The - Standard- For-Direct Infringement-Alienations (last visited January 23.2014) 
(posting “practice note" related to intellectual property).

See, e g , Kevin M. Clermont and Stuart Eisenbsrg. Plainltphabiu In the Supreme Court, 162 U. PENN. L.
Rtv._(forthcoming2014). available at http: papert,5sm.carn 'sol3.papers,cfm?abstractjd-2347360.

4" Ai<.'Swierkiewic2 v, Sorenm, N'.A.. 534 U.S. 506,514-15 (2002): Leathermnn v. Tarrant County Narcotics 
Intelligence & Coordination Unit, 507 U.S, 163,168-69 (1093).
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Moreover, the Committee's explanation o f  its proposal to abrogate Rule 84 and the 
Forms seems strikingly inconsistent. For although it acknowledges the tension in its report to the 
Standing Committee, it states in the proposed Committee Nates that’"[tlhe purpose o f  providing 
illustrations for the rules, although useful when the rules were adopted, has been fulfilled.’*37 
This public explanation, however, flies in the face of its description o f  the conflict between the 
Forms and plausibility pleading. The rea] problem may be that the plausibility standard 
articulated by the Court is so vogue. standardles3, and subjective that it is at odds with efforts to 
provide examples o f pleadings that are sufficient. At times, the Committee's report to the 
Standing Committee suggests this conclusion.5* This, however, is an indictment o f  the 
plausibility standard o f  pleading, not ofthe Form Complaints. Eliminating the Forms may 
eliminate the conflict, but in this case conflict avoidance may amount to a derogation o fth e  
Committee's institutional obligations.

I ndate of Federal Courts and Federal Rules orCivIl Procedure __________________  Chanter 1
**••• -

CONCLUSION

In conclusion, we urge the committee to closely attend to the two key questions that we 
think must be answered a s  it considers how to proceed. As to the first— whether the Committee 
is solving a well-identified problem— the empirical evidence is clear that in the vast majority o f  
cases discovery costs are not disproportionate to their estimated value. Given the available 
empirical record, it appears to us that a key underlying assumption made by those who support 
these nmendmenls is fundamentally called into question.

As to second inquiry—-whether proponents have shown that the proposed amendments 
w ill make things better— we believe that their burden has not been satisfied. Indeed, quite to the 
contrary, in our judgment tire proposed nmendmenls unnecessarily risk a host o f  adverse 
consequences, including that they are likely to spawn confusion and wasteful satellite litigation, 
outcomes that, perversely. are contrary to the Committee's expressed intent to reduce costs and 
improve judicial efficiency.

Perhaps most perplexing to us is that many o f the proposed amendments are predicated 
on a lack o f faith in the ability or willingness of trial judges to manage the cases that come before 
them. Vv'e are aware that a majority or Supreme Court Justices in both Twombly and in Jtjhcrt 
expressed their belief that "careful case management" has been beyond the ability o f  most 
district judges.59 That view* is at odds with the best current empirical evidence suggesting that 
trial judges are managing the vast majority o f  their dockets well.wl Even assuming that a small 
subset of cases present problems that the current rules cannot solve, the proposed changes do not 
address and so cannot resolve these problems. Rather, the amendments will generate different 
problems and shift costs to litigants in coses where the rules ore working well. We urge the 
Committee to reconsider and to reject the package o f  proposed amendments.

r preliminary Draft of Proposed Amendments, supra note 11, at 329.
w Set Preliminary Draft ofProposed Amendments, sir/wt note 13. a) 276-77 ("Attempting to modernize the 

existing forms, , ,  would be an imposing and precarious undertaking")
’q Iqbal, 556 L'.S. at 685 {firing Twomhly, 550 L'.S, at 559),
1,0 See, e g . Lee &. VV illging Defining the Problem, supra note 6. at 779-81 (summarizing empirical literature 

demonstrating that discovery costs are generally low),

5 4 8
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EFFECTIVE DEC. 1,2015, FEDERAL 

RULE OF CIVIL PROCEDURE 37(e) 

WILL CHANGE DRAMATICALLY 

THE LAW OF SPOLIATION.

Prior to the adoption of this rule, the 
Circuits had split on the question whether 
negligence in the destruction of relevant 
evidence was sufficient, in at least some 
circumstances, to support the sanction o f an 
adverse inference. The First, Second, Sixth, 
Ninth, and, in at least one circumstance, 
the D.C. Circuits had all concluded that 
negligence could be sufficient.1 As discussed 
below, Rule 37(e) changes this result when 
the evidence lost consists exclusively of  
electronically stored information ("ESI”), 
but does not change the law as to tangible 
evidence.

Moreover, all Circuits required a show
ing o f prejudice before an adverse inference 
instruction could issue-as-a-sanct-ion-for-loss— 
o f evidence. Rule 37(e) also changes this 
result, requiring no showing of prejudice 
as a prerequisite to issuance o f  an adverse ►
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PRINCIPAL TAKEAWAYS

Electronic vs. Tangible Evidence. Rule 
37(e) applies only to electronically stored 
Information ("ESI"). It does not apply 
to tangible evIdence.Thls distinction is 
critical.To the extentthe rule changes 
the law of spoliation (as It does In several 
Circuits), different rules will apply to 
spoliation of electronic, as opposed to 
tangible, evidence.This has sometimes 

. outcome-determinative Impact.

Intent Requirement. Prior to Rule 37(e), 
five Circuits (First, Second, Sixth, Ninth, 
and som etim es D.C.) allowed an adverse 
inference Instruction sanction absent an 
Intent to  spoliate. Rule 37(e) requires 
intent before an adverse inference or 
certain other specified sanctions may 
issue. But, while the Rule significantly 
restricts the availability of certain harsh 
sanctions absent intent, other severe 
sanctions remain at the court’s disposal.

Rule vs. Inherent Power. The law of
spoliation developed as an application of 
the inherent power of the court. Within its 
scope, this rule displaces inherent power. 
Therefore, to the extent that two branches 
of spoliation law apply to ESI vs. tangible 
evidence after Dec. 1,2015, they derive 
from different sources of authority and in 
several Circuits have different require
ments.

inference instruction i f  intent to deprive 
the adverse party of the lost evidence is 
established, .

Following is a discussion of the prin
cipal aspects o f  the Rule 37(e).

INTRODUCTORY CLAUSE 
ELECTRONIC VS. TANGIBLE 
EVIDENCE (“IE ELECTRONICALLY 
STORED INFORMATION")
R ule 37(e) applies only to ESI. It does 
not apply to tangible evidence. This 
distinction is critical. To the extent the 
rule changes the power o f the court to 
remedy spoliation (as it does in several 
Circuits), different powers will apply 
to spoliation o f electronic and tangi
ble evidence —  unless or until those 
Circuits change their spoliation law in 
ligh t of the rule. This has potentially 
outcome-determinative impact.

There are some cases in  which the loss 
o f tangible evidence is devastating. The 
classic example is Silmtri v. Gen. Motors 
Corp., 271 F.3d 583 (4th Cir. 2001), in 
w hich the plaintiff destroyed the product 
at issue in  a products liability action (a 
car), perhaps negligently, and thereby 
prevented the defendant from analyzing 
and testing the product and defending the 
claim. The Fourth Circuit concluded that, 
regardless o f  the spoliating party’s intent, 
decimation o f  the defendant's inability 
to defend the claim warranted dismissal: 
"We agree. . .  that dismissal is severe 
and constitutes the ultimate sanction for 
spoliation. It is usually justified only in 
circumstances o f  bad faith or other 'like 
action.’ . . ,  B u t even when conduct is less 
culpable, dismissal may be necessary i f  the 
prejudice to the defendant is extraordi
nary, denying it  the ability to adequately 
defend its case.” Id at 593- Rule 37(e) has 
no impact on this holding because only 
tangible evidence is involved.

The Intentional But Incompetent 
Spoliator. One interesting question is the 
impact o f Rule 37(e) on the intentional 
destruction o f  evidence that is main
tained in both electronic and tangible 
form, but only the tangible evidence 
is permanently lost. The case of the 
intentional but unsuccessful spoliator 
is instructive. I f  a party intentionally 
destroys electronic evidence but the

evidence is obtained from a third party, 
then no sanctions or curative measures are 
awardable under Rule 37(e) because no 
evidence "is lost," a prerequisite to judi
cial action under the first sentence of the 
Rule. There may be sanctions available 
under other powers, such as Rule 37(b) 
i f  the misconduct violated a discovery 
order; Rule 26(g) if  the spoliator served a 
false discovery response in the course of its 
attempted spoliation; 28 U.S.C. § 1927 
i f  the misconduct unreasonably and vexa- 
tiously multiplied the proceedings (as 
by causing the issuance o f  a subpoena on 
the third party that would not otherwise 
have been necessary); and the inherent 
power of the court for the bad faith 
litigation misconduct in the course o f  the 
attempted spoliation. B ut these sanctions 
would presumably not include the sanc
tions listed in Rule 37(e)(2)(A)-(C).

If the same party were to set out to 
destroy tangible evidence with the same 
malign intent but the evidence were to 
survive, the party’s unsuccessful spolia
tion would be subject to sanction under 
the inherent power of the court —  and 
perhaps other sanctions powers —  w ith
out any limitation imposed by Rule 
37(e). Just as attempted but unsuccess
ful subornation o f  perjury evidences 
consciousness of guilt or culpability, 
intentional but unsuccessful spoliation 
may evidence consciousness of gu ilt or 
culpability and in  appropriate circum
stances may legitimately give rise to  an 
adverse inference instruction, dismissal, 
or entry of a default judgment.

Consider now the intentional but 
incompetent spoliator who sets out 
to destroy all tangible and electronic 
evidence, but the evidence is restored 
or replaced, as by service of a subpoena 
on a third party. N o curative measures 
or sanctions are available for spoliation 
o f the electronic evidence because no 
ESI "is lost," as required by the intro
ductory language of Rule 37(e). For' 
the attempted destruction o f tangible 
evidence, however, the Rule does not 
preclude issuance of harsh sanctions 
under the inherent power o f the court 
or other sanctions powers. This can be 
viewed as an incongruous result whei 5  5  
the tangible evidence is merely a print

er
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out of the E SI. There is little reason, 
however, to protect the malevolent 
spoliator from  sanctions that the court, 
in its discretion, deems appropriate in 
the circumstances,

“SHOULD H A V E  BEEN PRESERVED” 
Rule 37(e) d oes not set forth a stan
dard for preservation. It does not alter 
existing federal law concerning whether 
evidence sh ou ld  have been preserved 
or when the d u ty  to preserve attached. 
This is determ ined by the common law  
test: Was lit ig a tio n  pending or reason
ably foreseeable?2 In the words of the 
Advisory C om m ittee Note, “Rule 37(e) 
is based on th fe ]  common-law duty; it  
does not a ttem p t to  create a new duty 
to preserve. T h e rule does not apply 
when inform ation is lost before a duty to 
preserve attaches.” Nor does the rule tell 
you when that d u ty  arose.

Independent o f  the common-law 
obligation, statu tes, rules, internal 
policies, or o ther standards may impose 
preservation obligations, Is disregard o f  
an independent obligation to preserve 
enough to warrant a spoliation sanction? 
The Advisory Committee Note says this 
is to be determ ined on a case-by-case basis 
(“The fact that a  party had an indepen
dent obligation to  preserve information 
does not necessarily mean that it had such 
a duty with respect to the litigation, and 
. . ,  does not it s e lf  prove that its efforts to  
preserve were n o t reasonable with respect 
to  aparticular case.”).

There are m u ltip le  ways that disre
gard of an independent obligation to 
preserve may be relevant to a spoliation 
decision under R u le  37(e).

First, disregard o f  the independent 
obligation m ay g iv e  rise to an inference 
o f  intentionality, i f ,  for example, it can 
be shown that th e  spoliating party was 
aware of the ob ligation  and customarily 
honored ic.

Second, i f  a p arty  fails to preserve 
evidence in disregard o f an independent 
obligation and th e  adverse party harmed 
by the loss o f  evidence is within the 
class of persons protected by the stat
ute, rule, or other standard imposing 
that obligation, th a t fact may lead the 
court to conclude that litigation by the

injured person was reasonably foreseeable 
and spoliation sanctions are therefore 
appropriate.3

"IS LOST"
Rule 37(e) curative measures or sanctions 
are available only if  ESI that should have 
been preserved "is lost." The Advisory 
Committee Note provides that: "Because 
electronically stored information often 
exists in multiple locations, loss from one 
source may be harmless when substitute 
information can be found elsewhere.” 
This states the unremarkable proposi
tion that loss from one location causes 
no prejudice if  the ESI can be found 
elsewhere (prejudice is a  prerequisite for 
curative measures under subdivision (e) 
(1)). But the more important point is 
that information that is “found else
where" is not “lost" at a ll —  because this 
precludes any curative measures or sanc
tions under either subdivision (e)(1) or 
(e)(2 ). This accords both with common 
sense and with prior law. See, e.g,, Carlson 
v. Fewins, No. 13-2643, 2015 U.S. App. 
LEXIS 16149 (6th Cir. Sept. 11 ,2015 )  
(no spoliation where only backups o f  
911 recordings were destroyed and other 
copies remained).

A s noted below, the rule also 
precludes any curative measures or 
sanctions if  the ESI can "be restored or 
replaced through additional discovery." 
G iven the rule’s structure, ESI that cau 
be restored would appear to be "lost,” 
even i f  only temporarily lost. Once 
restored, it is no longer "lost.” But 
“replaced” information remains “lost,” 
as replacement describes substitution, 
not identity (Dktionary.com definition 
o f  “Replace: 1. t o . . .  substitute for (a 
person or thing); 2. to provide a substi
tute or equivalent in  the place of.”).

“A  PA R T Y ”
Rule 37(e) applies only to ESI “lost 
because a party failed to take reasonable 
steps to  preserve it.” Thus, the rule 
applies only to parties. The rule does 
n ot by its terms apply to spoliation 
b y a relevant nohparty —  or sanctions 
to  be imposed on a party as a result o f  
spoliation by a third patty. If the third 
party is the agent or otherwise under ►

T H E  T E X T  O F  R U L E  3 7 ( e )

Effective Dec. 1 ,2 0 1 5 , Federal Rule of 
Civil Procedure 37(e) provides:

(e) Failure to Preserve Electronically 
Stored Information, If electronically 
stored Information that should have been 
preserved in the anticipation or conduct of 
litigation is lost because a party failed to 
take reasonable steps to preserve it, and 
it cannot be restored or replaced through 
additional discovery,the court:

(1) upon finding prejudice to another 
party from loss of the information, 
may order measures no greater 
than necessary to cure the 
prejudice; or

(2) only upon finding that the party 
acted with the intent to deprive 
another party of the information's 
use in the litigation may:

(A) presume that the lost informa
tion was unfavorable to the 
party;

(B) instruct the jury that it may or 
must presume the Information 
was unfavorable to the party; or

(C) dismiss the action or enter a 
default judgment.
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the control o f  the party, logic dictates 
that th e party is the actor within the 
meaning o f  Rule 37(e) and the rule 
therefore authorizes the imposition of 
curative measures or sanctions. This is 
consistent w ith  prior spoliation case law, 
under w h ich  a party’s responsibility for 
third-party spoliation is a function of the 
party’s "control" over the spoliating third 
party. “C ontrol” is often, but not always, 
determined by the breadth with which 
the phrase “possession, custody and 
control” in  R ule 34 is construed.4

For exam ple, the defendant in Gordon 
Partners v. Blumenthal (In rsNTL, Inc. Sec. 
Litig.), 2 4 4  F.R.D. 179(S.D.N.Y. 2007), 
did not have physical custody o f the ESI 
that was lost, but it was subjected to an 
adverse inference because that informa
tion had been  in its control years earlier.
It then entered bankruptcy and relin
quished control over the ESI to a new 
entity form ed in the bankruptcy process. 
This new  en tity  —  which had control o f  
the docum ents but was not a defendant 
— feiled'to preserve the ESI. A  securities 
fraud class action had been commenced 
before N T L , Inc., went into bankruptcy. 
Two entities emerged —  the liability for 
the lawsuit w as left with one o f them 
(NTL Europe, the defendant), but all 
documents an d  ESI went to the other (New 
NTL, a nonparty), together with the oper
ating business. New NTL did a computer 
upgrade w h ich  decimated a great deal o f  
electronically stored information. The NTL 
Court found that defendant NTL Europe 
had “control” over the documents and ESI 
for three independent reasons: (1) it would 
be patently unfair to allow the post-bank
ruptcy structure that the defendants 
were involved in arranging to frustrate 
discovery; (2 ) a  demerger agreement 
between the entities entitled defendant 
NTL Europe to  access the documents 
and ESI, and (3) the duty to preserve was 
triggered prior to the separation of old 
NTL in to  th e two new entities. In this 
setting, i f  defendant NTL Europe foiled to 
preserve access to the documents under the 
demerger agreement, that would by defi
nition constitute an inadequate litigation 
hold on the part o f the defendant.

If a party has the contractual right to 
maintain or obtain responsive evidence

from a third party, the party has control 
over the documents sufficiently to 
warrant sanctions for failure to preserve 
ic. Sanctions have issued, for example, for 
a party’s failure to make payments to a 
third party storing its ESI, resulting in 
its deletion.5

A party’s personal or family relation
ship w ith the third party having custody 
over the ESI may give the party sufficient 
control over the information to trigger a 
duty to preserve it. A  wife and her co
defendant business colleagues, for exam
ple, have been sanctioned for the failure 
to preserve ESI on a hard drive that was 
destroyed by the wife’s husband because 
they did not take affirmative steps to 
preserve the data and because the court 
found it incredible that the husband 
acted unilaterally in  destroying data 
relevant to his wife's pending case.4

“REASONABLE STEPS”
Curative measures or sanctions can be 
imposed under Rule 37(e)(1) or (2) only 
i f  a party “foiled to take reasonable steps 
to preserve" tiie ESI that is lost. This 
is an objective test. Subjective states of 
mind such as good faith or intentionality 
(prevailing tests for adverse inference 
instructions under preexisting law) are 
not relevant as to this threshold deter
mination.7 Subdivision (e)(2) applies a 
subjective test —  intentionality —  as 
a prerequisite to im posing any o f  four 
specific sanctions (presuming the lost 
information was unfavorable to the spoli
ator; issuing an adverse inference instruc
tion; or entering a default judgment or 
dismissal), but the subjective'state of 
mind identified in subdivision (e)(2) is 
not reached unless, in the first instance, 
the party failed to satisfy the objec
tive test o f taking reasonable steps to 
preserve. There is no need to inquire into 
state of mind in conducting the objective 
test of determining whether “reasonable 
steps to preserve” were taken.

The Advisory Committee N ote  
stresses that “perfection in  preserving 
relevant electronically stored information 
is often impossible" and that the rule 
“does not call for perfection." The line 
between “reasonable steps" and ’'perfec
tion" is a fact-based determination. See,

e.g., Resendez v. Smith’s Food & Drug Ctrs., 
Inc., No. 2:15-cv-0006l-JAD-PAL,
2015 U.S. Disc. LEXIS 34037, * 1 8 -* 1 9  
(D. Nev. Mar. 16,2 0 1 5 ) (adverse infer
ence instruction for destruction of video  
evidence in slip-and-fell case: “I . .  . 
categorically reject [Defendant) Smith's 
arguments in its written opposition that 
spoliation sanctions are not required 
because this is not a perfect world and 
employees do not always follow poli
cies. A  failure to follow internal poli
cies and procedures does not, in and of 
itself, amount to spoliation of evidence. 
However,. . .  Smith’s was on notice that 
Plaintiff had retained counsel to pursue a 
claim for damages resulting from personal 
injuries she sustained in the store. . .  
ten days after the accident.. . .  Smith’s 
arguments that this is not a perfect world 
and employees do not always follow policy  
represent a cavalier disregard of its legal 
preservation duties.”).

The Advisory Committee urges courts 
to “be sensitive to the party’s sophis
tication with respect to litigation in  
evaluating preservations efforts.. . . "  A  
higher degree of awareness of preserva
tion obligations is reasonably expected of 
sophisticated parties.

Because the rule requires only 
“reasonable steps to preserve," cura
tive measures or sanctions may not be 
warranted, the Advisory Committee 
N ote observes, i f  the ESI “is not in  
the party's control” or is “destroyed by 
events outside the party's control" (e.g. , a 
flood). The Note cautions, however, that 
the court may “need to assess the extent 
to which a party knew of and protected 
against" the risk of loss of the evidence.

As is always the case, what is “reason
able" is a fact-specific determination. The 
Advisory Committee N ote emphasizes 
that "proportionality” should be consid
ered in evaluating the reasonableness of 
preservation efforts, and that the “court 
should be sensitive to party resources.’ . .

“CANNOT BE RESTORED OR 
REPLACED"
N o curative measures or sanctions m ay  
issue under Rule 37(e) i f  the ESI can be 
"restored or replaced through additional 5  
discovery."
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!?;•' “Restored” connotes replication of the 
! 'original (Dictionary.com: “1. to bring 
|  back into existence, use, or the like"). 

J-'-The Advisory Committee Note refers 
I i, to the p o ss ib ility  of the court's ordering 

H? production o f  otherwise inaccessible 
(e.g., backup) data.

"Replaced" suggests an alternative 
that produces equivalent information 

; (Dictionary.com: "1. to. , ,  substitute 
■ for (a person or thing); 2. to provide a 
’ substitute or equivalent in the place o f’). 

Preexisting case law recognizes that the 
existence o f  alternate equivalent evidence 
may overcome any prejudice or need 
for sanctions. See, e,g.,Vistan Corp. v.
Fade! USA, Inc,, 547 E App'x 9 8 6  (Fed. 
Cir, 2013) (destruction of one o f  many 
identical, a lleg ed ly  infringing machines 
after adverse party examined it caused no 
prejudice an d  d id  not constitute action
able spoliation).

The A dvisory  Committee "empha- 
size[s] that efforts to restore or replace lost 
information through discovery should be 
proportional to  the apparent importance 
of the lost in form ation .. . ,  [Substan
tial measures should  not be employed 
to restore o r  replace information that is 
marginally relevant or duplicative." This 
is part and parcel o f the proportionality 
emphasis o f  th e  2015 discovery rules 
amendments, w hich  added the concept of 
proportionality to  the scope of discover
ability in R u le  26(b)(1).

| SUBDIVISION (e)(1)
I PREJUDICE
\ Before any curative measures may be 
j ordered u nd er subdivision (e)(1), the 
■ court must find  “prejudice to another 
! party from lo ss  o f  the [electronically 

stored] in form ation .” Prejudice has 
always been a factor in assessing whether 
spoliation san ction s are appropriate. See, 
e.g, McLeod v. Wal-Mart Stores, Inc., 515  
E  App’x 8 0 6 , 8 0 8  (1 1th Cir. 2013) (“In 
determining whether spoliation sanc
tions are w arranted, courts consider five 
factors: (1) w h eth er the party seeking 
sanctions w as prejudiced as a result o f the 
destruction o f  evidence; (2) whether the 
prejudice co u ld  be cured; (3) the practical 
importance o f  the evidence; (4) whether 
the spoliating party acted in good or bad

faith; and (5) the potential for abuse if  
the evidence is not excluded.") (internal 
quotation marks and brackets deleted); 
McCauley v. JEW of Cmm’rs for Bernalillo 
Cty„ 603 F. App’x 730 (10th Cir. 2015) 
(no abuse of discretion in  denying spoli
ation sanction absent demonstration of 
sufficient prejudice).

BURDEN OF PROOF ON THE ISSUE 
OF PREJUDICE
The degree o f  prejudice is a function in  
part o f  the importance of the lost infor
mation in the litigation. Determining 
the importance o f  the information may 
be difficult given that the information 
is by definition unavailable. Therefore, 
whether the burden of proof is placed 
on the proponent or opponent of 
sanctions is an important, potentially 
dispositive issue —  and one that Rule 
37(e) does not address. "The rule does 
not place a burden o f proving or disprov
ing prejudice on oae party or the other," 
leaving “judges w ith  discretion to 
determine how best to assess prejudice 
in particular cases” (Advisory Committee 
N ote to Rule 37(e))).

The questions o f  burden of proof and 
how to determine whether the loss of 
evidence was prejudicial are not new.
The courts have developed a number of 
approaches that assist in  determining 
prejudice —  including:

• the more intentional the destruc
tion of the evidence, the more reli
able the inference that the evidence 
would have been harmful to the 
spoliator’s position;

• destruction of evidence during the 
pendency of litigation may alone 
suffice to support the inference that 
the evidence was destroyed because 
it was harmful; and

• the more central to the case the 
spoliated evidence is (e.g., the prod
uct at issue in a products liability 
action) —  the more prejudicial its 
loss is often deemed to be.8

“MEASURES NO GREATER TH AN  
4 NECESSARY TO CURE THE 

PREJUDICE”
Subdivision (e)(1) provides that, upon 
finding prejudice, the court "may order

The Advisory 

Committee 

“emphasize^] that 

efforts to restore 

or replace lost 

information through 

discovery should be 

proportional to the 

apparent importance 

of the lost information.

measures no greater than necessary to 
cure the prejudice.” This is akin to the 
least-severe-sanction requirement o f 
Rule 11(c)(4).9

There is one clear limitation on 
curative measures under subdivision 
(e)(1). They cannot include the four 
severe sanctions imposabie only on a 
finding of intent under subdivision (e) 
(2) —  namely, presuming that the lost 
information was unfavorable to the 
non-preserving party; issuing a manda
tory or permissive adverse inference 
instruction; or dism issing the action or 
entering a default judgment.

That, however, does not mean that 
serious sanctions may n ot be imposed as 
curative measures under subdivision (e) 
(1), including, for example:

• directing that designated facts be 
taken as established for purposes of 
the action;

• prohibiting the nonpreserving 
party from supporting or opposing 
designated claims or defenses;

• barring the nonpreserving patty 
from introducing designated 
matters in evidence;

• striking pleadings; ►
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• a llo w in g  the introduction of 
evidence concerning the failure 
to  preserve (see, e.g. , Decker v. GE 
Healthcare Inc., 770 K3d 378 (6th 
Cir. 2 0 1 4 )  (declining to impose 
p u n itive  sanctions or issue adverse 
inference instruction but permit
t in g  testimony from sanctions 
hearing to  be introduced at trial); 
Dalcour v. City of Lakewood, 492 F. 
A pp'x 9 2 4  (10th Cir. 2012) (allow
in g  witnesses to be questioned 
about m issing evidence));

•  a llow in g  argument on the failure to 
preserve;

•  g iv in g  jury instructions other than 
adverse inference instructions "to 
assist [th e jury] in its evaluation o f1 
testim on y  or argument concerning 
the failure to preserve (Advisory 
Com m ittee Note to Rule 37(e)).

M ost o f  these are identified in the 
Advisory Committee Note to Rule 37(e), 
which also cautions that “{c)are must 
be taken . . .  to  ensure that curative 
measures under subdivision (e)(1) do 
not have the effect of measures that are 
permitted under subdivision (e)(2).”

SUBDIVISION (e)(2)
INTENT TO  DEPRIVE ANOTHER 
PARTY OF THE INFORMATION'S 
USE
Pour o f  th e  m ost severe sanctions —  
presuming that the lost information was 
unfavorable to  the nonpreserving party; 
issuing a mandatory or permissive adverse 
inference instruction; dismissal of the 
action; or entering a default judgment —  
cm be im posed  only "upon a finding that 
the party acted with the intent to deprive 
another party o f  the information’s use in 
the lit ig a tio n ” (Rule 37(e)(2)).

Subdivision  (e)(2) therefore changes 
the law  in  several Circuits that allowed 
the issuance o f  adverse inference instruc
tions arising from  the loss o f  ESI due 
to negligence (the First, Second, Sixth, 
Ninth and sometimes the D.C. Circuit 
—see note 1).

The law  is changed in these Circuits 
only insofar as the failure to preserve ESI 
istoncem ed —  Rule 37(e) has no effect 
on these C ircuits’ spoliation law as it 
pertains to  tangible evidence.

4 0

JUDGE OR JURY ISSUE 
A  fundamental quesdon under subdivi
sion (e)(2) is whether the determination 
of intent is a question for the judge or 
jury. The Advisory Committee N ote is 
opaque on this issue. It observes that 
intent w ill be a question for the court 
on a pretrial motion, at a bench trial, 
or when deciding whether to give an 
adverse inference instruction, but then 
adds; "If a court were to conclude that the 
intent finding should he made by a jury, the 
court's instruction should make clear 
that the jury may infer from the loss of 
the information that it was unfavorable 
to  the patty that lost it only i f  the jury 
finds that the party acted with the intent 
to deprive another party of the informa
tion’s use in the litigation.” Nowhere 
does the Advisory Committee indicate 
why or when the issue is appropriately 
left to the jury.

The issue o f  intent in  Rule 37(e)(2) 
would appear to be a jury issue under 
Federal Rule o f Evidence 104(b) i f  the 
court makes the preliminary determina
tion under Rule 104(a) that a reasonable 
jury could find by a preponderance of 
the evidence that the nonpreserving 
party acted with the intent to deprive its 
adversary o f the use o f the evidence. Rule 
104 provides:

a. In General. The court must decide 
any preliminary question about 
whether . . .  evidence is admissible. 
In so deciding, the court is not 
bound by evidence rules, except 
those on privilege.

b. Relevance That Depends on a Fact, 
W hen the relevance of evidence 
depends on whether a fact exists, 
proof m ust be introduced sufficient 
to support a finding that the feet 
does exist. The court may admit the 
proposed evidence on the condition 
that the proof be introduced later.

A party's destruction o f  evidence is 
relevant i f  the party’s intent is to deprive 
its opponent o f  access to the evidence 
—  in criminal parlance, i t  is evidence 
o f consciousness of guilt. That is the 
premise o f the law of spoliation and the 
reason adverse inference instructions are 
given. This is explicitly acknowledged in 
the Advisory Committee Note to Rule

37(eX2) (“Adverse-inference instructions 
were developed on the premise that a 
party’s intentional loss or destruction o f  
evidence to prevent its use in litigation  
gives rise to a reasonable inference that 
the evidence was unfavorable to th e party 
responsible for loss or destruction of the  
evidence.’’).

Therefore, the question whether 
evidence was destroyed with the intent 
of rendering it unavailable to an adverse 
party is a question o f  conditional rele
vance for the jury under Rule 104(b).
There is caselaw applying Rule 1 0 4  in  
the context of spoliation evidence, leav
ing to the jury the question whether the 
spoliating act occurred. See, e.g.. United 
States v. Maddox, 9 4 4  E2d 1 2 2 3 , 1 2 3 0  
(6th Cir. 199D  (“R ule 104(b) addresses 
the question o f ‘conditional relevancy.’
By its terms, the rule involves a situa
tion in  which ’the relevancy of evidence 
depends upon the fulfillment o f a condi
tion o f fact . . . . ’ Fed. R. Evid. 104(b).
We have previously held that spoliation  
evidence, including evidence that the  
defendant threatened a witness, is gener
ally admissible because it is probative o f  
consciousness o f  gu ilt”; holding it was 
appropriate to allow the jury to hear the 
spoliation-related testimony); Paice LLC 
v. Hyundai Motor Co,, No. M JG -12-499, 
2015 U.S. Dist. LEXIS 108477 (D .
Md. Aug. 18 ,2015) (court held hearing 
under Rule 104 to ascertain whether, as a 
preliminary matter, the plaintiff offered 
sufficient evidence o f  spoliation to pres
ent the issue to the jury).

INTENT VS. BA D  FAITH  
Subdivision (e)(2) requires a showing  
of “intent to deprive another party o f  
the information's use,” not a showing  
that the party acted in  “bad feith." I t  

■ is difficult to conceive of a situation in 
which a party could in  good faith take an 
intentional act to deprive another party  
of relevant evidence, but the distinction  
between intentionality and bad feith  
is one that the case law draws. There is 
a practical benefit to this: Once intent 
is proven, no further showing o f  state 
of mind is necessary. See, e.g., Moreno v.
Taos Cty. Bd, ofCmm’rs, 587 E Apph 5  5  5  
4 4 2 ,444  (10th Cir. 2014) (“to warrant
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an adverse inference instruction, a party 
must su b m it evidence of intentional 
destruction or bad faith"); Turner v.
United States, 736  F,3d 274,282 (4th Cir. 
2013) ("A lthough the conduct m ust be 
intentional, th e  party seeking sanctions 
need not p rove  bad faith.’1).

SEVERE SANCTIONS LISTED ARE 
DISCRETIONARY  
Subdivision (e)(2) provides that, upon 
the sh ow ing o f  intent, the court "may”
— not m u st —  impose any of the four 
severe san ction s listed, specifically: 
presuming th a t the lost information 
was unfavorable to the nonpreserving 
party; issu in g  a mandatory or permissive 
adverse inference instruction; or dismiss
ing the action  or entering a default 
judgment. U s e  o f  the word “may” is 
permissive, n o t mandatory, vesting 
discretion in  th e  court as to whether any 
of these sanctions is appropriate in the  
circumstances. See Advisory Committee 
Note to R u le  37(e)(2) (“The remedy 
should fit th e  wrong, and the severe 
measures authorized by this subdivision 
should n ot be used when the informa
tion lost was relatively unimportant or 
lesser m easures such as those specified in 
subdivision (e)(1) £»r—  no measures are 
specified in  subdivision (e)(1)) would be 
sufficient to  redress the loss.’’).

NO PREJUDICE REQUIREMENT 
Although th e  sanctions listed in subdivi
sion (e)(2) are severe —  indeed, poten
tially outcome-determinative —  there 
is no requirem ent that the adverse party 
actually be prejudiced by the spoliating 
conduct, as there is in subdivision (e)
(1), This is a change in the law. Under 
preexisting law , spoliation sanctions —  
especially th e  four most severe sanctions 
listed in subdivision  (e)(2)—  could 
issue only o n  a  showing of prejudice.
See, e.g., Rives v. LaHood, 2015 U.S.
App. LEXIS 4 8 3 8  (11th Cir. Mar. 25 ,
2015 ("A p arty  moving for spoliation} 
sanctions m u st  establish, among other 
things, that th e  destroyed evidence was 
relevant to  a  c la im  or defense such that 
the destruction o f  that evidence resulted 
in prejudice") (internal quotation marks 
and brackets deleted); McCauley v. Board

of Comm’rs fir Bernalillo Cnty,, 2015 U.S, 
App. LEXIS 3361 (10th Cir. Mar. 2, 
2015) (no abuse of discretion in denying 
spoliation sanction absent demonstration 
of sufficient prejudice); Gutman v. Klein, 
2013 U.S. App. LEXIS 5438 (2d Cir. 
Mar. 20, 2013) ( “A sanction for spolia
tion o f evidence ‘should be designed to: 
(1) deter parties from engaging in  spoli
ation; (2) place the risk o f an erroneous 
judgment on the party who wrongfully 
created the risk; and (3) restore the 
prejudiced party to th e  same position he 
would have been in absent the wrongful 
destruction of evidence by the opposing 
party.”’); Hallmark Cards, Inc. v. Murley, 
703  F.3d 4 5 6 ,4 6 1  (8th  Cir. 2013) (“a 
district court m ust issue explicit findings 
o f  bad faith and prejudice prior to deliv
ering an adverse inference instruction.”) 

The absence o f a prejudice require
m ent may at first seem somewhat 
counterintuitive since both of these are 
requirements for the presumably less 
severe sanctions o f  subdivision (e)(1).
B ut it is consonant w ith  the case law 
enforcing the inherent power of the court 
to  sanction abusive litigation practices 
undertaken in bad faith, which is the 
power pursuant to  which spoliation 
was historically sanctioned. The fact 
that the abusive litigation conduct did 
not succeed in disrupting the litigation 
does not preclude the imposition of an 
inherent power appropriate sanction i f  
the conduct was intended to do so. See, 
e.g., Enmon v. Prospect Capital Coif., 675 
R 3d 138,145 (2d Cir. 2012) ("We read 
Chambers [v. NASCO, Inc, 501 U.S. 32 
(1991)} to mean that sanctions may be 
warranted even where bad-faith conduct 
does not disrupt the litigation before the 
sanctioning court. This accords with our 
sanctions jurisprudence, which counsels 
district courts to focus on the purpose 
rather than the effect o f  the sanctioned 
attorney's activities."). The court is 
vested with broad discretion to fashion 
an appropriate inherent power sanction 
to  redress litigation abuse. In all events, 
the absence o f prejudice is clearly an 
important factor in  the court's determi
nation whether any sanction is appropri
ate and, if  so, which one.

►

CHECKLIST

Did a duty to preserve exist at the time the 
ESI was lost?

• Prior to the commencement of 
suit, this is determined under the 
preexisting common-law test: Was 
litigation reasonably foreseeable?

Were reasonable steps taken to preserve the 
lost ESI?

•  This is an objective test.

Did a party fail to take those steps?
•  The rule applies only to "a party."

Can the lost information be (a) restored or 
(b) replaced? If the lost information cannot 
be restored or replaced:

•  Did its loss prejudice another party 
(subdivision (e)(1))?

•  What measures are the minimum 
necessary to cure the prejudice 
(subdivision (e)(1))?
1. This is akin to the least-severe- 

sanction requirement codified in 
Rule 11(c)(4).

2. None of thefoursanctions set 
forth in subdivision (eX2) (presum
ing that the lost information was 
unfavorable to the non-preserving 
party; issuing a mandatory or 
permissive adverse inference 
instruction; or dismissing the 
action or entering a defaultjudg- 
ment)maybe imposed.

3. Nor may any sanction having 
the effect of a subdivision (e)(2) 
sanction be imposed.

•  Did the party that lost the ESI act with 
the intent to spoliate (subdivision 
(eX2))?
1. If intent is established, no 

prejudice need be shown for a 
sanction to be imposed, including 
the four severe sanctions listed in 
subdivision (eX2).
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LEAST SEVERS SANCTION NOT 
REQUIRED
Unlike subdivision (e)(1), there is no 
requirement in  subdivision (e)(2) that 
the court im pose the least severe sanc
tion. T h at does not mean that the court 
will or sh ou ld  impose a sanction more 
severe than  necessary. Were it to do 
so, the sanction  would by definition 
be unfair an d  unlikely to be sustained 
on appeal. T he Advisory Committee 
Note to R u le  37(eX2) counsels that "the 
remedy sh ou ld  fit the wrong," and this 
is precisely w hat was required under

1 Set, e.g., United States v. Laurent, 607 F.3d 895, 
902-903 (1st Cir. 2010) (negligence may 
suffice to support adverse inference instruction, 
although "ordinarily” it does not); Residential 
Funding Corf, v. DeGetrgt Fin. Carp., 306 R3d 99 
(2d Cir. 2002) (negligence may suffice to support 
adverse inference instruction (this is the leading 
case for this view)); Automated Solutions Corp. 
u Paragon Data Sys., 756 F.3d 504 (6th Cir.
2014) (negligence may suffice to support adverse 
inference instruction); Glover v, BIC Corp., 6 
E3d 1318, 1329 (9th Cir. 1993) (“a finding of 
'bad faith' is not a prerequisite to" an adverse 
inference instruction); Grosdidier v. Broad. Bd. 
of Governors, 709 F.3d 19 (D.C. Cir. 2013) (bad 
faith not required where spoliator destroys docu
ments it is required by regulation to maintain, 
and injured party is within the class of persons 
protected by the regulation) (Title VH context).

1 See, e.g., Allstate Ins. Co. v. Hamilton Beach/Proctor 
Silex, Inc., 473 E3d 450,457 (2d Cir. 2007) 
("'Spoliation is the destruction or significant 
alteration of evidence, oc failure to preserve 
property for another's use as evidence in pending 
or reasonably foreseeable litigation.’”).

! Set Grosdidier, 709 E3d at 28 (Title VII employ
ment action; negligent destruction of notes 
despite EEOC regulation requiring preservation 
for one year: “As a Title VII litigant, [Plain
tiff] is within the class protected by the EEOC 
regulation, and the destroyed notes are likely to 
have had information regarding her responses 
and those of the other applicants during the 
interview as well as the types of questions asked 
of her and other applicants, all of which could be 
relevant to her contention that the [Defendant] 
is hiding the real reason for its selection deci
sion. [Plaintiff] is therefore entitled to an adverse 
inference.. . .  ’’).

4 See, e.g., United States v. Stein, 488 F. Supp. 2d 
350 (S.D.N.Y. 2007) (Party A serves a document 
demand on Party B. Party B has the uncondi
tional right, by contract, to obtain responsive

preexisting inherent power sanctions case 
law. See, e.g,, Micron Tech., Inc, v. Rambus 
Inc., 645 F.3d 1311 (Fed. Cir. 2011)
(in imposing a sanction for spoliation, 
the court “must select the least onerous 
sanction corresponding to the willfulness 
of the destructive act and the preju
dice suffered by the Victim.")', Jackson 
v. Murphy, 468 F. App’x 6 l 6 , 6 1 9  (7th 
Cir. 2012) (“The severity of a sanction 
should be proportional to the gravity of 
the offense."); Ross v. Am, Red Cross, 2014  
U.S. App. LEXIS 1827 (6th Cir. Jan.
27, 2014) (“Because failures to produce

documents held by Party C. Held, the docu
ments in the possession of Party C are in Party 
B's “possession, custody or control'' within the 
meaning of Fed. R. Civ. P. 34).

3 Set Cyntegra, Inc, v. IdtxxLabs., Inc,, No. CV 
06-4170 PSG (CTx), 2007 U.S. Dist. LEXIS 
97417, at *l4-*15 (C.D, Cal. Sept. 21, 2007) 
(“courts have extended the affirmative duty 
to preserve evidence to instances when chat 
evidence is not direedy within the party’s 
custody or control so long as the party has access 
to, or indirect control over, such evidence").

6 See, eg., World Courier v. Barone, No. C 06-3072 
TEH, 2007 U.S. Dist. LEXIS 3,171'4 (N.D.
Cal. Apr. 16,2007) (defendana.'wife and two 
co-defendants downloaded plaintiffs data
bases prior to leaving plaintiffs employ; wife's 
husband destroyed the hard drive that contained 
relevant evidence; court rejected all defendants' 
argumenc that they could not he sanctioned 
because the spoliator was a nonparty on three 
grounds: (1) “it overlooks a party's affirmative 
duty to preserve relevant evidence both prior to 
and during trial;" (2) "courts have extended the 
affirmative duty to preserve evidence to instances 
when that evidence is not directly within the 
party's custody oc control so long as the party has 
access to or indirect control over such evidence;" 
and (3) "it is difficult to imagine a scenario in 
which a husband would secretly create a copy of, 
and subsequently destroy, a hard drive relating 
to his spouse's pending legal matters and profes
sional career without any knowledge, support 
oc involvement of his wife.” Adverse inference 
instruction and monetary sanctions imposed.)

1 Under preexisting case law, most Circuits thac 
rejected the negligence standard at Residential 
Funding applied a bad faith test. See, e.g., Bull 
v. United Parcel Sent, Inc., 665 F.3d 68, 79 (3d 
Cir. 2012) ("a finding of had faith is pivotal to a 
spoliation determination"); Candrey v. SunTrust 
Bank of Go., 431 F.3d 191,203 (5th Cir. 2005) 
(“The Fifth Circuit permits an adverse inference

relevant evidence fall along a contin
uum of fault —  ranging from innocence 
through the degrees o f negligence to 
intentionality, the severity o f  a sanction 
may, depending on the circumstances 
of the case, correspond to the party’s 
fault" (internal quotations and citations 
omitted)); Yoder & Frey Auctioneers, Inc. 
v. EquipmmtFacts, LLC, 774 F,3d 1065 
(6th Cir. 2014) ("The severity of saaction 
issued is determined on a case-by-case 
basis, depending in part on the spoliat
ing party’s level of culpability.").

against the destroyer of evidence only upon a 
showing of 'bad feith."'), quoted with approval 
in Clayton v. Columbia Cets. Co., 547 F. App'x 645 
(5th Cir. 2013); Foot v. Sears, Roebuck & Co., 532 
E3d 633, 644 (7th Cir. 2008) ("In order to draw 
an inference that the [destroyed documents] 
contained information adverse to [defendant], 
we must find that [defendant] intentionally 
destroyed the documents in bad feith."); Hall
mark Cards, Inc, v. Murley, 703 F.3d 456, 461 
(8th Cir. 2013) (“[A] district court must issue 
explicit findings of bad feith and prejudice prior 
to delivering an adverse inference instruction."); 
Rutledge v. HCL (Bahamas), Ltd., 464 E. App’x 
825 (11th Cir. 2012) (unpublished) ('"[A]n 
adverse inference is drawn from a party’s failure 
to preserve evidence only when the absence of 
that evidence is predicated on bad feith.’") (quot
ing Bashir u Arntrak, 119 F.3d 929, 931 (11th 
Cir. 1997)); Silvern. Countrywide Home Loans, Inc,, 

. 483 F. App’x 568,572 (Uth Cir. 2012).

8 Set generally Gregory P. Joseph, Sanctions: 
The Federal Law of L itiga tion  Abuse 
§ 52(A) (5th ed. 2013).

Id. at § 16(C)(1).
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Questions to think about in advance o f  Hickman v. Tayl orr \
)

J. How did this interlocutory older on a discovery matter get to the United States 
Supreme Court?

2. Why would the defendant tug owners and attorney Fortenbaugh litigate the 
discover^ issue all the Way to  the Supreme Court? Thinking about this may help clarify 
what is at stake with w ork  product doctrine.

3. Why were Fotenbaugh’a interviews not protected by the attorney client privilege?
In this regard, a fiequeatly invoked test for the attorney client privilege looks like this:

(1) die relation Df attorney and. client existed at the time the 
communication w as made, (2) the communication w as made in 
confidence, (3) tfie communication relates to a matter about which the 
attorney is being professionally consulted, (4) the conuxnmication was 
mads in the course o f  giving or seeking legal advice for a proper purpose 
although litigation need not be contemplated and (5) the client has not 
waived the privilege.
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HICKMAN

v.
TAYLOR eta l.

Argued Nov. 13,1946.

Decided Jan. 13,1947.

Mr. Justice MURPHY delivered the opinion of the Court

This ca se  presents an important problem under the Federal Rules of Civil Procedure, 28  
U .S .C .A . following section 723c, a s  to the extent to which a party may inquire into oral and written 
statem ents of w itnesses, or other information, secured by an adverse party's counsel in the 
co u r se  of preparation for possible litigation after a claim has arisen. Examination into a  person's 
f ile s  and records, including those resulting from the professional activities of an attorney, m ust be 
ju d g ed  with care. It is not without reason that various safeguards have been established to 
preclu d e unwarranted excursions into the privacy of a man's work. At the same time, public policy 
supports reasonable and necessary inquiries. Properly to balance these competing interests is a 
d e lica te  and difficult task.

On February 7 ,1 9 4 3 , the tug 'J. M. Taylor* sank while engaged in helping to tow a  car float of 
th e  Baltimore & Ohio Railroad across the Delaware River at Philadelphia. The accident w as  
apparently unusual in nature, the cau se of it still being unknown. Five of the nine crew members 
w e r e  drowned. Three days later the tug ow ners and the underwriters employed a law firm, of which 
responden  Fortenbaugh is a member, to defend them against potential suits by representatives of 
the d ecea sed  crew members and to sue the railroad for dam ages to the tug.

A public hearing w as held on March 4 ,1 9 4 3 , before the United States Steamboat 
inspectors, at which the four survivors were examined. This testimony w as recorded and made 
availab le to all interested parties. Shortly thereafter, Fortenbaugh privately interviewed the 
survivors and took statements from them with an eye toward the anticipated litigation; the 
survivors signed these statements on March 29. Fortenbaugh also interviewed other persons 
b eliev ed  to have som e information relating to the accident and in some ca ses he made 
m em oranda of what they told him. At the time when Fortenbaugh secured the statements of the 
survivors, representatives of two of the d ecea sed  crew members had been in communication 
with him. Ultimately claims were presented by representatives of ail five of the deceased; .four of 
file claim s, however, were settled without litigation. The fifth claimant, petitioner herein, brought

su it in a  federal court under the Jones Act on November 2 6 ,1 9 4 3 ,‘naming as defendants the two 
tug owners, individually and as partners, and the railroad.

One.year later, petitioner filed 39 interrogatories directed to the tug owners. The 38th 
interrogatory read: 'State whether any statements of the members of the crews of the Tugs ’J. M. 
Taylor' and 'Philadelphia' or of any other v e s s e l were taken In connection with the towing of the 
car float and the sinking of the Tug 'John M. Taylor',

Attach hereto exact copies of all such statements if in writing, and if oral, set forth In detail 
the ex a c t provisions of any such oral statements or reports.’

Supplemental interrogatories asked whether any oral or written statements, records, reports 
or oth er memoranda had been made concerning any matter relative to the towing operation, the 
sinking o f the tug, the salvaging and repair of the tug, and the death of the deceased. If the 
a n sw e r  was in the affirmative, the tug owners were then requested to se t  forth the nature of all 
su c h  records, reports, statements or other memoranda.

The tug owners, through Fortenbaugh, answered all of the interrogatories except No. 38  
an d  the supplemental on es just described. W hile admitting that statements of the survivors had



b een  taken, they declined to summarize or se t  forth the contents. They did so on the ground that 
su ch  requests called 'for privileged matter obtained In preparation for litigation' and constituted 
'an attempt to obtain Indirectly counsel's private flies.’ It was claimed that answering these  
requests 'would involve practically turning over not only the complete files, but also the telephone 
records and, almost, the thoughts of counsel.'

In connection with the hearing on these objections, Fortenbaugh mads a written statement 
and gave an informal oral deposition explaining the circumstances under which he had taken the 
statem ents. But he w as not expressly asked in the deposition to produce the statements, T he  
District Court for the Eastern District of Pennsylvania, sitting en banc, held that the requested  
m atters were not privileged. 4  F.R.D. 479. The courtthen decreed that the tug owners and 
Fortenbaugh, a s counsel and agent for the tug owners forthwith 'Answer Plaintiffs 38th 
interrogatory and supplemental Interrogatories; produce ail written statements of w itnesses  
obtained by Mr. Fortenbaugh, as counsel and agent for Defendants; state in substance any fact 
concerning this case  which Defendants learned through oral statements made by w itn esses to 
Mr. Fortenbaugh whether or not included in his private memoranda and produce Mr. 
Fortenbaugh's memoranda containing statements of fact by w itnesses or to submit these  
memoranda to the Court for determination of those portions which should be revealed to Plaintiff.' 
U p on  their refusal, the court adjudged them in contempt and ordered them imprisoned until they 
com plied.

The Third Circuit Court of Appeals, a lso  sitting en  banc, reversed the judgment of the 
District Court. 153 F.2d 2 1 2 . It held that the information here sought w as part of the 'work product 
of th e  lawyer' and hence privileged from discovery under Bis Federal Rules of Civil Procedure. 
T he importance of the problem, which has engendered a great divergence of views am ong  
district courts,1 led us to grant certiorari. 328 U.S. 8 7 6 .6 8  S.Ct. 1 3 3 7 .

The pre-trial deposition-discovery mechanism established by Rules 26 to 37  is one of the 
m o st significant innovations o f the Federal Rules o f Cfvil Procedure. Under the prior federal 
practice, the pre-trial functions of notice-giving issue-formulation and fact-revelation w ere  
performed primarily and inadequately by the p leadings.2 Inquiry into the issues and the facts 
b efore trial was narrowly confined and was often cumbersome in method.3 The new rules, 
how ever, restrict the pleadings to the task of general notice-giving and invest the deposition- 
discovery  process with a  vital role in the preparation for trial. T he various instruments erf 
d iscovery now serve (1) a s  a  device, along with the pre-trial hearing under Rule 16, to narrow 
and clarify the basic issu es betw een the parties, and (2) as a device for ascertaining the facts, 
or information as to the existence or whereabouts o f  facts, relative to those issues. Thus civil 
trials in the federal courts no longer need be carried on in the dark. The way is now clear, 
con sisten t with recognized privileges, for the partes to obtain the fullest possible knowledge of 
the is s u e s  and facts before trial.4

***

In urging that he h as a  right to inquire into the materials secured and prepared by  
Fortenbaugh, petitioner em phasizes that the deposition-discovery portions of the Federal Rules 
of Civil Procedure are designed to enable the parties to discover the true facts and to com pel 
their disclosure wherever they may be found. It Is said that inquiry may be made under th ese  
ru les, epitomized by Rule 26, a s to  any relevant matter which is not privileged; and since the 
d iscovery  provisions are to b e  applied as broadly and liberally a s  possible, the privilege 
limitation must.be restricted to its narrowest bounds. On the premise that the attorney-client 
privilege is the one involved In this case, petitioner argues that It must be strictly confined to 
confidential communications made by a  client to his attorney. And since the materials here in 
i s s u e  were secured by Fortenbaugh from third persons rather than from his clients, the tug 
ow n ers, the conclusion is  reached that these materials are proper subjects for discovery under 
R u le 26.

As additional support for this result, petitioner claims that to prohibit discovery under th ese  
circumstances would oive a corDorate defendants tremendous advantage in a suit by an



individual plaintiff. Thus in a  suit by an injured employee against a railroad or in a suit by an 
Insured person against an insurance com pany the corporate defendant could pull a dark veil of 
sec rec y  over all the petlnent facts it can collect after the claim arises merely on the assertion that 
su ch  facts were gathered by its large staff of attorneys and claim agents. At the same time, the 
individual plaintiff, who often has direct knowledge of the matter in issue and has no counsel until 
so m e  time after his claim arises could be compelled to disclose all the intimate details of his 
c a s e . By endowing with immunity from disclosure all that a  lawyer discovers in the course of his 
duties, It is said, the rights of Individual litigants in such ca se s  are drained of vitality and the 
law suit becomes more of a  battle of deception than a search for truth.

But framing thB problem in terms of assisting individual plaintiffs in their suits against 
corporate defendants is unsatisfactory. Discovery concededly may work to the disadvantage a s  
w all a s  to the advantage of individual plaintiffs. Discovery, in other words, is not a one-way 
proposition. It Is available in ail types of c a s e s  at the behest of any party, Individual or corporate, 
plaintiff or defendant. The problem thus far transcends the situation confronting this petitioner.
A nd w e must view that problem in light of the limitless situations where the particular kind of 
discovery sought by petitioner might be used .

W e agree, of course, that the deposition-discovery rules are to be accorded a broad and 
liberal treatment No longer can the time-honored cry of 'fishing expedition’ serve to preclude a 
party from inquiring into the facts underlying h is  opponent's case. 8 Mutua) knowledge of all the 
relevant facts gathered by both parties Is essential to proper litigation. To that end, either party 
m ay compel the other to disgorge whatever facts he has In his possession. The deposition- 
discovery procedure simply advances the stage at which the disclosure can be compelled from 
the time of trial to the period preceding It, thus reducing the possibility of surprise. But discovery, 
like all matters of procedure, has ultimata and necessary boundaries. A s indicated by Rules 
30(b ) and (d) and 31 (d), limitations inevitably arise when It can be shown that the examination Is 
b ein g  conducted in bad aith or in such a manner a s  to annoy, embarrass or oppress the person 
su bject to the inquiry. And as Rule 26(b) provides, further limitations com e into existence when 
th e inquiry touches upon the irrelevant or encroaches upon the recognized domains of privilege.

W e also agree that the memoranda, statements and mental Impressions in issue in this 
c a s e  fall outside the scop e of the attorney-client privilege and hence are not protected from 
discovery on that basis. It is unnecessary here to delineate the content and scope of that privilege 
a s  recognized in the federal courts. For present purposes, it suffices to note that the protective 
cloak  of this privilege does not extend to informafion which an attorney secures from a witness 
w h ile acting for h is client in anticipation of litigation. Nor d oes this privilege concern the 
memoranda, briefs, communications and other writings prepared by counsel for his own u se  in 
prosecuting his client's case; and it is equally unrelated to writings which retied an attorney's 
m ental impressions, conclusions, opinions or legal theories.

But the impropriety of invoking that privilege d o es not provide an answer to the problem 
before us. Petitioner has made more than an ordinary request for relevant, non-privileged fads in 
the possession  of his adversaries or their counsel. H e has sought discovery a s of right of oral and 
written statements of w itnesses w hose identity is well known and whose availability to petitioner 
ap p ears unimpaired. He has sought production of these matters after making the most searching 
inquiries of his opponents a s  to the circumstances surrounding the fatal accident, which inquiries 
w ere  sworn to have been answered to the b est of their information and belief. Interrogatories 
w e re  directed toward alt the events prior to, during and subsequent to the sinking of the tug. Full 
and  honest answers to such broad inquiries would necessarily have included all pertinent 
information gleaned by Fortenbaugh through h is Interviews with the w itnesses. Petitioner makes 
n o  suggestion, and w e cannot assum e, that the lug owners or Fortenbaugh were incomplete or 
d ish on est in the framing of their answers. In addition, petitioner was free to examine the public 
testim ony of the w itnesses taken before the United States Steamboat inspectors. We are thus 
dealing  with an attempt to secure the production of written statements and mental impressions 
contained in the flies and the mind of the attorney Fortenbaugh without any showing of necessity 
or any indication or claim that denial of such production would unduly prejudice the preparation 5 6  1



of petitioner's case or cause him any hardship or injustice. For aught that appears, the essen ce  
of w hat petitioner seeks either has been revealed to him already through the interrogatories or is 
readily available to him direct from the witnesses for the asking.

The District Court, after hearing objections to petitioner’s  request, commanded Fortenbaugh 
to produce ail written slatem ents of w itnesses and to  state in substance any facts learned through 
oral statements of w itnesses to him, Fortenbaugh w as to submit any memoranda he had m ade of 
the oral statements so  that the court might determine what portions should be revealed to 
petitioner. All of this was ordered without any showing by petitioner, or any requirement that he 
m ak e a proper showing, of th e  necessity for the production of any of this material or any  
demonstration that denial of production would ca u se  hardship or injustice, The court simply 
ordered production on ihe theory that the facts sought were material and were not privileged as  
constituting attorney-client communications.

In our opinion, neither Rule 26 nor any oth r rule dealing with discovery contemplates 
production under such circumstances. That is not b ecau se the subject matter is privileged or 
irrelevant, as those concepts are used in these ru les.9 Here is simply an attempt, without 
purported necessity or justification, to secure written statements, private memoranda and 
personal recollections prepared or formed by an adverse party’s  counsel in the course of his 
lega l duties. As such, it falls outside the arena of discovery and contravenes the public policy 
underlying the orderly prosecution and defense of legal claims. Not even the most liberal of 
discovery theories can justify unwarranted inquiries into the files and the mental impressions of 
an  attorney.

Historically, a lawyer is  an officer of the court and is bound to work tor the advancement of 
justice while faithfully protecting the rightful interests of his clients. In performing his various 
duties, however, it is essentia} that a lawyer work with a  certain degree of privacy, free from 
unnecessary intrusion by opposing parties and their counsel. Proper preparation of a  client's 
c a s e  demands that he assem ble information, sift what he considers to be the relevant from the 
irrelevant facts, prepare his legal theories and plan his strategy without undue and n eed less  
interference. That is the historical and the necessary way in which lawyers act within the 
framework of our system of jurisprudence to promote Justice and to protect their clients' interests. 
T his work is reflected, of course, in interviews, statements, memoranda, correspondence, briefs, 
m ental impressions, personal beliefs, and countless other tangible and intangible ways— aptly 
though roughly termed by the Circuit Court of Appeals in this

c a s e  ( 153 F.2d 2 1 2 .2 2 3 ) a s  the 'Work product of the lawyer.’ Were such materials open to 
opposing counsel on mere demand, much of what is now put down in writing would remain 
unwritten. An attorney's thoughts, heretofore inviolate, would not be his own. Inefficiency, 
unfairness and sharp practices would inevitably develop in the giving of legal advice and in the 
preparation of cases for trial, The effect on the legal profession would be demoralizing. And the 
interests of the clients and the cause of justice would b e poorly served.

W e do not mean to  say that all written materials obtained or prepared by an adversary's 
cou n sel with an eye toward litigation are necessarily free from discovery in all cases. W here 
relevant and non-privileged facts remain hidden in an  attorney's file and where production of 
th o se  facts is essentia to the preparation of one's case , discovery may properly be had. Such  
written statements and docum ents might, under certain circumstances, be admissible in evidence 
or g iv e  clues as to the existence or location of relevant facts. Or they might be useful for purposes 
of Impeachment or corroboration. And production might be justified where the w itnesses are no 
longer available or can b e reached only with difficulty. W ere production of written statements and 
docum ents to be precluded under such circumstances, the liberal ideals of the deposition- 
discovery portions of the Federal Rules of Civil Procedure would be stripped of much of their 
m eaning. But the general policy against invading the privacy of an attorney’s course of 
preparation is so well recognized and so essential to an orderly working of our system  of legal 
procedure that a burden rests on the one who would invade that privacy to establish adequate

(
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rea so n s to justify production through a subpoena or court order. That burden, we believe, is 
necessarily  Implicit in the rules as now constituted.10

Rule 30(b), as presently written, gives the trial judge the requisite discretion to make a  
judgm ent a s  to whether discovery should be allowed a s to written statements secured from 
w itn esses. But in the instant case  there w as no room for that discretion to operate in favor of the 
petitioner. No attempt was made to establish any reason why Fortenbaugh should be forced to 
produce the written statements. Thera w as only a naked, general demand for these materials as 
of right and a finding by the District Court that no recognizable privilege was involved, That was 
insufficient to justify discovery under these circumstances and the court should have sustained 
the refusal of the tug owners and Fortenbaugh to produce.

But a s  to oral statements made by w itnesses to Fortenbaugh, whether presently in the form 
of h is  mental impressions or memoranda, w e do not believe that any showing of necessity can bs 
m ad e under thB circumstances of this ca se  s o  as to justify production. Under ordinary conditions, 
forcing an attorney to repeat or write out all that w itnesses have told him and to deliver the 
accoun t to his adversary gives rise to grave dangers of inaccuracy and untrustworthiness, No 
legitim ate purpose is sen/Bd by such production. The practice forces the attorney to testify a s to 
w hat h e remembers or what he saw  fit to write down regarding witnesses' remarks, Such 
testim ony could not qualify as evidence; and to u se  it for Impeachment or corroborative purposes 
w ould  make the attorney much le ss  an officer of the court and much more an ordinary witness. 
T h e  standards of the profession would thereby suffer.

Denial of production of this nature d o es  not mean that any material, non-privileged facts 
ca n  b e  hidden from the petitioner in this ca se . He need not be unduly hindered in the preparation 
of h is  case , in the discovery of facts or in his anticipation of his opponents' position. Searching 
interrogatories directed to Fortenbaugh and the tug owners, production of written documents and 
statem ents upon a  proper showing and direct interviews with the w itnesses themselves all serve 
to reveal the facts in Fortenbaugh's p ossession  to the fullest possible extent consistent with 
public policy. Petitioner’s  counsel frankly admits that he wants the oral statements only to help

prepare himself to examine w itnesses and to make sure that he has overlooked nothing. That is  
insufficient under the circumstances to permit him an exception to the policy underlying the 
privacy of Fortenbaugh’s  professional activities. If there should be a  rare situation justifying 
production of these matters, petitioner's c a se  is  not of that type.

W e fully appreciate the w de-spread controversy among the members of the legal 
profession over the problem raised by this c a s e .1 1 1t is a  problem that rests on what has been  
o n e  of the most hazy frontiers of the discovery process. But until som e rule or statute definitely 
prescribes otherwise, we are not justified in permitting discovery in a situation of this nature as a 
m atter of unqualified right When Rule 26 and the other discovery rules were adopted, this Court 
a n d  the members of the bar in general certainly did not believe or contemplate that all the files 
a n d  mental processes of lawyers were thereby opened to the free scrutiny of their adversaries. 
A nd w e  refuse to interpret the rules at this time so a s  to reach so  harsh and unwarranted a 
result.

W e therefore affirm the judgment of the Circuit Court of Appeals.

Affirmed.

Mr. Justice JACKSON, concurring.

The narrow question in this ca se  concerns only one of thirty-nine interrogatories which 
defend an ts and their counsel refused to answer. A s there was persistence In refusal after the 
court ordered them to answer it, counsel and clients w ere committed to jaii by the district court 
until they should purge themselves of contempt.



The interrogatory ask ed  whether statements w ere taken from the crews of the tugs involved 
in the accident, or of any other v esse l, and demanded 'Attach hereto exact copies of alt such  
statements If in writing, and if oral, set forth in detail the exact provisions of any such oral 
statements or reports.1 The question Is simply whether such a demand is authorized by the rules 
relating to various aspects o f 'discovery'.

The primary effect of the practice advocated here would be on the legal profession itself.
But it too often Is overlooked that the lawyer and the law office are Indispensable parts of our 
administration of justice. Law-abiding people can go nowhere e lse  to learn the ever changing and 
constantly multiplying rules by which they must behave and to obtain redress for thetr wrongs. The 
welfare and tone of the legal profession is therefore of prime consequence to society, which would 
feet the consequences of such a  practice a s petitioner urges secondarily but certainly.

'Discovery' is one of th e working tools of the legal profession. It traces back to the equity bill 
of discovery in English Chancery practice and seem s to have had a forerunner in Continental 
practice. See Ragland, D iscovery Before Trial (1932) 13-16. S ince 1848 when the draftsmen of 
New York's Code of Procedure recognized the importance of a  better system of discovery, the 
impetus to extend and expand discovery, a s  well a s  the opposition to it, has come from within the 
Bar itself. It happens in this c s s b  that it is the plaintiffs attorney who demands such 
unprecedented latitude o f discovery and, strangely enough, amicus briefs in his support have 
b een  filed by several labor unions representing plaintiffs a s a class. It is the history of the 
movement for broader discovery, however, that in actual experience the chief opposition to its 
extension has come from lawyers who specialize in representing plaintiffs because defendants 
have made liberal use o f  it to  force plaintiffs to disalase their c a s e s  in advance. S e e  Report of the 
Commission on the Administration of Justice in New York State (1934) 330,331; Ragland,

Discovery Before Trial (1932) 3 5 ,3 6 . Discovery is a  two-edged sword and we cannot decide this 
problem on any doctrine of extending help to one c la ss  of litigants.

It seems clear and long h as been recognized that discovery should provide a  party a ccess  
to anything that is evidence in h is case. Cf. Report of Commission on the Administration of 
Justice in New York State (1934) 41 ,42 . It seem s equally clear that discovery should not nullify 
the privilege of confidential communication between attorney and client. But those principles, give 
us no real assistance here b ecau se what is being sought is neither evidence nor is it a 
privileged communication betw een attorney and client.

To consider first the m ost extreme aspect of the requirement in litigation here, w e find it 
calls upon counsel, if he h as had any conversations with any of the crews of the v e sse ls  in 
question or of any other, to 'set forth in detail the exact provision of any such oral statements or 
reports.' Thus the demand i s  not for the production of a  transcript in existence but calls for the 
creation of a written statement not in being. But the statement by counsel of what a  witness told 
him is not evidence when written plaintiff could not introduce it to prove his case. What, then, is 
the purpose sought to b e  served by demanding this of adverse counsel?

. Counsel for the petitioner candidly said on argument that he wanted this information to help 
prepare himself to examine w itnesses, to make sure h e  overlooked nothing. He b ases his claim 
to It in his brief on the view that the Rules were to do away with the old situation where a  law suit 
developed into 'a battle of wits between counsel' But a  common law trial is and always should 
be an adversary proceeding. Discovery was hardly intended to enable a learned profession to 
perform its functions either without wits or on wits borrowed from the adversary,

The real purpose and the probable effect of the practice ordered by the district court would 
be to  put trials on a  level even lower than a  'battle of wits.11 can conceive of no practice more 
demoralizing to the Bar than to require a  lawyer to write out and deliver to his adversary an 
account of what w itnesses have told him. Even if his recollection were perfect, the statement 
would be his language permeated with his inferences. Every one who has tried it knows that it is 
alm ost impossible so  fairly to record the expressions and emphasis of a  witness that when ha 
testifies in the environment of the court and under the influence of the leading question there will



not be departures in some respects, W henever the testimony of the witness would differ from the 
'exact1 statement the lawyer had delivered, the lawyer's statement would be whipped out to 
Impeach the witness. Counsel producing his adversary's 'inexact' statement could lose nothing 
by saying, ‘Here is a contradiction, gentlemen of the Jury. I do not know whether It is my adversary 
or his witness who Is not telling the truth, but one is not.' Of course, If this practice were adopted, 
that scen e would be repeated over and over again. The lawyer who delivers such statements 
often would find himself branded a  deceiver afraid to take the stand to support his own version of 
the witness’s conversation with him, or else ha will have to go on the stand to defend his own 
credibility—perhaps against that of his chief witness, or possibly even his client.

Every lawyer dislikes to take the witness stand and will do so only for grave reasons. This 
is partly because it Is not his role; ha Is almost invariably a  poor witness, But he steps out of 
professional character to do.it. He regrets it; the profession discourages it. But the practice 
advocated here is one which would force him to be a witness, not as to what he has seen  or done 
but as to other w itnesses' stories, and not because he wants to do so  but in self-defense.

And what is  the lawyer to do who has Interviewed one whom he believes to be a biased,

lying or hostile witness to get his unfavorable statements and know whatto meet? He must 
record and deliver such statements even though he would not vouch for the credibility of the 
w itness by calling him. Perhaps the'other side would not want to call him either, but the attorney 
is open to the charge of supprassl g evidence at the trial if ha fails to call such a hostile w itness 
ev en  though he never regarded him a s reliable or truthful.

Having b een  supplied the names of the w itnesses, petitioner's lawyer gives no reason why 
h e  cannot interview them himself, ff an em ployee-witness refuses to tell his story, he, too, may be 
exam ined under the Rules. Ha may be compelled on discovery as fully as on the trial to d isclose  
h is version of the facts. But that is his own disclosure—it can be used to Impeach him if he  
contradicts It and such a  deposition Is not useful to promote an unseemly disagreement between  
the witness and th e counsel in the case.

It is  true that the literal language of the R ules would admit of an interpretation that would 
sustain the district court's order. S o  the literal language of the Act of Congress which m akes 'Any 
writing or record * * * made a s a  memorandum or record of any * * * occurrence, or event,' 28  
U.S.C .A . § 695, admissible as evidence, would have allowed the railroad company to put its 
engineer's accident statements in evidence. Cf. Palmer v. Hoffman.SIB U.S. 109 . I l l ,  63 S.Ct.
4 7 7 .4 7 9 ,87 LEd. 6 4 5 .1 4 4  A .L .R .719. But all such procedural measures have a background 
of custom and practice which was assum ed by those who wrote and should be by those who 
apply them. W e reviewed the background of the Act and the consequences on the trial of 
negligence c a se s  of allowing railroads and others to put In their statements and thus to shield the 
crew  from cross-examination. We said, 'Such a  major change which opens wide the door to 
avoidance of cross-examination should not be left to implication.' 318 U.S. a to a a e 1 1 4 .6 3  S.Ct. 
at paoe 481 . W e pointed out that there, a s  here, the 'several hundred years of history behind the 
A c t* * *  Indicate the nature of the reforms which it w as designed to effect.' 318 U.S. at page 115 .
6 3  S.Ct. at oaae 4 8 1 . We refused to apply it beyond that point. We should follow the sam e 
course o f reasoning here. Certainly nothing in the tradition or practice of discovery up to the time 
o f th ese Rules would have suggested that they would authorize such a practice a s here 
proposed.

The question remains as to signed statem ents or those written by witnesses. Such 
statem ents are not evidence for the defendant. Palm ary. Hoffman.318 U.S. 1Q 9.6 3  S.Ct. 477 .
N or should I think they ordinarily could be evidence for the plaintiff. But such a  statement might 
b e  useful for impeachment of the witness who signed it, If he ia called and If he departs from the 
statem ent. There might be circumstances, too, where impossibility or difficulty of a ccess to the 
w itn ess or his refusal to respond to requests for Information or other facts would show that the 
interests of justice require that such statements b e  made available. Production of such 
statem ents are governed by Rule 34  and on 'Showing good cause therefor' the court may order
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their inspection, copying or photographing. No such application has hers been made; the 
dem and Is made on the baste of righi not on showing of ca u se ..

I agree to the affirmance of th e judgment of the Circuit Court of Appeals which reversed the 
district court.



UPJOHN COMPANY et al., Petitioners, 
v.
UNITED STATES et al.

Argued Nov. 5 ,1 9 8 0 . Decided Jan. 1 3 ,1 9 8 1 .

Justice REHNQUIST delivered the opinion of the Court.

W e granted certiorari in this ca se  to address important questions concerning the scop e of 
the attorney-client privilege in the corporate context and the applicability of the work-product 
doctrine in proceedings to enforce tax sum m onses, 445 U.S. 9 2 5 . 100 S.Ct. 1 3 1 0 .6 3  L.Ed.2d 
7 5 8  . With respect to the privilege question the parties and various a m ic i have described our task 
a s  o n e  of choosing between two “tests" which have gained adherents in the courts of appeals.
W e are acutely aware, however, that we sit to decide concrete cases and not abstract 
propositions of law. We decline to lay down a broad rule or series of rules to govern all 
conceivable future questions in this area, even were w e  able to do so. We can and do, however, 
conclude that the attorney-client privilege protects the communications involved in this ca se  from 
com pelled disclosure and that the work-product doctrine does apply in tax summons 
enforcement proceedings.

Petitioner Upjohn Co. manufactures and sells pharmaceuticals here and abroad. In 
January 1976 independent accountants conducting an audit of one of Upjohn's foreign 
subsidiaries discovered that the subsidiary m ade payments to or for the benefit of foreign 
governm ent officials in order to secure government business. The accountants, so informed 
petitioner, Mr. Gerard Thomas, Upjohn's Vice President, Secretary, and General Counsel. 
T hom as is a member of the Michigan and New York Bars, and has been Upjohn’s  General 
C ou n sel for 20 years. He consulted with outside counsel and R. T. Parfet, Jr., Upjohn's 
Chairman of Ihe Board, it w as decided that th© company would conduct an internal Investigation 
of what were termed "questionable payments." As part of this investigation the attorneys 
prepared a letter containing a questionnaire which w a s sent to "All Foreign General and Area 
Managers" over the Chairman's signature. T he letter began by noting recent disclosures that 
severa l American com panies made "possibly illegal" payments to foreign government officials 
and  emphasized that the management needed  full information concerning any such payments 
m ad e by Upjohn. T he letter Indicated that the Chairman had asked Thomas, identified a s  "the 
com pany's General Counsel," "to conduct an Investigation for the purpose of determining the 
nature and magnitude of any payments made by the Upjohn Company or any of its subsidiaries 
to any employee or official of a foreign government." The questionnaire sought detailed 
information concerning such payments. Managers ware instructed to treat the investigation a s  
“highly confidential" and not to discuss it with anyone other than Upjohn employees who might 
b e  helpful in providing the requested information. R esp on ses were to be sent directly to 
T hom as. Thomas and outside counsel also interviewed the recipients of the questionnaire and 
so m e  33 other Upjohn officers or em ployees a s  part of the investigation.

On March 2 6 ,1976 , the company voluntarily submitted a preliminary report to the Securities 
and  Exchange Commission on Form 8-K disclosing certain questionable payments.1 A copy of 
th e report was simultaneously submitted to the Internal Revenue Service, which immediately 
b eg a n  an investigation to determine the tax con seq u en ces of the payments. Special agents 
conducting the investigation were given lists by Upjohn of all those interviewed and all who had 
responded to the questionnaire. On November 2 3 ,1 9 7 6 , the Service issued a summons 
pursuant to 26 U.S.C. § 7602 demanding production of:

“All files relative to the investigation conducted under the supervision of Gerard 
T h om as to identify payments to em ployees of foreign governments and any political contributions 
m ad e by the Upjohn Company or any of its affiliates since January 1,1971 and to determine 
w hether any funds of the Upjohn Company had been improperly accounted for on the corporate 
b ook s during the sam e period.
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"The records should include but not be limited to written questionnaires sen t to 
m anagers of the Upjohn Company’s foreign affiliates, and memorandums or notes of the 
interviews conducted in the United States and abroad with officers and employees of the Upjohn 
Com pany and its subsidiaries." App. 17a-18a.

The company declined to produce the documents specified in the second paragraph on the 
grounds that they were protected from disclosure by the attorney-client privilege and constituted 
the work product of attorneys prepared in anticipation of litigation. On August 3 1 ,1 9 7 7 , the 
United States filed a  petition seeking enforcement of the summons under 26 U.S.C. §§ 7402(b) 
and 7604(a) in the United States District Court for the Western District of Michigan. That court 
adopted the recommendation of a  Magistrate who concluded that the summons should be 
enforced. Petitioners appealed to the Court of Appeals for the Sixth Circuit which rejected the 
Magistrate's finding of a  waiver Df the attorney-client privilege, 600  F.2d 1 2 2 3 .1227, n. 12, but 
agreed  that the privilege did not apply n[tJo the extent that the communications w ere m ade by 
officers and agents not responsible for directing Upjohn’s  actions in responsa to legal advice . . .  
for th e simple reason that the communications were not the 'clienfs.'" I d , , at 1225. The court 
reasoned  that accepting petitioners' claim for a  broader application of the privilege would 
encourage upper-echelon managem ent to ignore unpleasant facts and create too broad a  "zone 
of silence." Noting that Upjohn's counsel had interviewed officials such a s  the Chairman a n d . 
President, the Court of Appeals remanded to the District Court so  that a determination of who 
w a s within the "control group" could be made. In a concluding footnote the court stated that the 
work- product doctrine “is not applicable to administrative summonses Issued under 26  U.S.C. § 
7602." I d , at 1228 ,n. 13.

Federal Rule of Evidence 5Q1 provides that “the privilege o f a w itn ess. . .  shall be  
governed by the principles o f the common law as they may he interpreted by the courts of the 
United States in light of reason and experience." The attorney-client privilege is the oldest of the 
privileges for confidential communications known to the common law. 8 J. Wigmare, Evidence § 
2 2 9 0  (McNaughion rev. 1961). Its purpose is to encourage full and frank communication between 
attorneys and their clients and thereby promote broader public interests in the observance of law 
and administration of justice. The privilege recognizes that sound legal advice or advocacy  
se r v e s  public ends and that such advice or advocacy depends upon the lawyer's being fully 
informed by the client. A s w e  stated last Term in T ra m m e l v. U n ite d  S ta le s  . 445 U.S. 4 0 . 51 .100  
S .C t. 9 0 6 .913, 63 L.Ed.2d 186 (19801: "The lawyer-client privilege rests on the need for the 
advocate and counselor to know all that relates to the client's reasons for seeking representation 
if th e  professional mission is  to be carried out" And in F is h e r  v. U n ite d  S t a t e s . 425 U.S. 391 . 
4 0 3 , 96 S.Ct. 1 5 6 9 1 5 7 7 .4 8  L.Ed.2d 39  (1976). w e recognized the purpose of the privilege to be 
"to encourage clients to make full disclosure to their attorneys." This rationale for the privilege 
h a s  long been recognized by the Court, s e e  H u n t v. B la c k b u rn . 128 U.S. 4 6 4 . 4 7 0 , 9  S.Ct. 125. 
127 , 32 L.Ed. 488 (1B88) (privilege "Is founded upon the necessity, in the interest and 
administration of Justice, of the aid of persons having knowledge of the law and skilled in its 
practice, which assistance can only be safely and readily availed of when free from the 
consequences or the apprehension of disclosure"). Admittedly complications in the application of 
the privilege arise when the client is a corporation, which in theory is an artificial creature of the 

law, and not an individual; but this Court has assum ed that the privilege applies when the client 
is a  corporation. U n ite d  S ta te s  v. L o u is v ille  & N a s h v ille  R , C o . .2 3 6  U.S. 3 1 8 .3 3 6 ,35 S.Ct. 3 6 3 . 
369, 59  L.Ed.598 (19151. and the Government does not contest the general proposition.

The Court of Appeals, however, considered the application of the privilege in the corporate 
context to present a "different problem," since the client was an inanimate entity and "only the 
sen ior management, guiding and integrating the several operations,. . .  can be said to p o ssess  
an identity analogous to the corporation as a  whole." 600 F.2d at 1 2 2 6 . The First c a se  to 
articulate the so-called "control group test" adopted by the court below, P h ila d e lp h ia  v. 
W e s tin a h o u s e  E le c tric  C o ro . .2 1 0  F.Supp, 4 8 3 . 485 (ED Pa.), petition for mandamus and 
prohibition denied s u b  n o m . G e n e ra l E le c tr ic  Co. v. K irk p a tr ic k . 312 F.2d 742 (CA3 19821. cert.



denied, 372 U.S. 9 4 3 . 63 S.Ct. 9 3 7 . 9  L.Ed.2d 969 {19631. reflected a similar conceptual 
approach:

"Keeping in mind that the question is, Is It the corporation which is seeking the 
lawyer's advice when the asserted privileged communication is made?, the most satisfactory 
solution, I think, is  that if the em ployee making the communication, of whatever rank he may be, 
is  in a  position to control or even to take a substantial part in a decision about any action which 
the corporation may taka upon the advice of the attorney,. . .  then, in effect, h e  is (o r p e rs o n ifie s )  
th e  corporation  when he m akes his disclosure to the lawyer and the privilege would apply," 
(Emphasis supplied.)

Such a view, we think, overlooks the fact that the privilege exists to protect not only the 
giving of professional advice to those who can act on it but also the giving of information to the 
lawyer to enable him to give sound and informed advice. S ee  T r a m m e l , su p ra  , at 5 1 ,100 S.Ct.. 
at 913 : F is h e r , s u p r a , at 4 0 3 ,96 S.Ct.. at 1 5 7 7 . The first step in the resolution of any legal 
problem is ascertaining the factual background and sifting through the facts with an eye to the 
legally relevant. S e e  ABA Code of Professional Responsibility, Ethical Consideration 4*1:

“A lawyer should be fully informed of all the fee ls  of the matter he is handling in order for his 
client to obtain the full advantage of our legal system. It is for the lawyer in the exercise of his 
independent professional judgment to separate the relevant and important from the irrelevant and  
unimportant The observance of the ethical obligation of a  lawyer to hold inviolate the 
confidences and secrets of his client not only facilitates the full development of facts essential to 
proper representation of the client but a lso  encourages laymen to seek  early legal assistance.'*

S ee  also H ic k m a n  v . T a v ia r  .329 U.S. 4 9 5 . 6 1 1 ,67 S.Ct. 3 8 5 .393-394,91 LEd. 451 
f1 9 4 7 1 .

In the case of the individual client the provider of Information and the person who acts on 
th e lawyer's advice are one and the sam e, in the corporate context, however, it will frequently b e  
em ployees beyond the control group a s  defined by the court below-’officers and a gen ts. . .  
responsible for directing [the company's] actions in response to legal advice*-wha will p ossess  
fe e  information needed by the corporation's lawyers. Middle-levei--and indeed lower-level— 
em ployees can, by actions within fe e  scop e of their employment, embroil the corporation in 
ser iou s legal difficulties, and it is only natural that th ese  em ployees would have the relevant 
information needed by corporate counsel if he is adequately to advise the client with respect to 
su ch  actual or potential difficulties. This fact w as noted in D iv e rs if ie d  industries. Inc, v. M e re d ith  . 
5 7 2  F.2d 596 (CA8 19781 (en banc):

"in a corporation, it may be necessary to glean Information relevant to a legal problem 
from middle management or non-management personnel a s  well a s from top executives. The 
attorney dealing with a  complex legal problem 'is thus faced with a  "Hobson’s  choice", if he 
interviews em ployees not having "the very highest authority", their communications to him will not 
b e  privileged. If, on the other hand, he interviews o n ly  those employees with the "very highest 
authority", he may find it extremely difficult, if not impossible, to determine what happened.'" Id . , 
at 608-609 (quoting Welnschel Corporate Employee interviews and the Attorney-Client Privilege, 
12 B.C.Ind. & Com. LRev. 873 ,876  (1971)).

The control group test adopted by the court below feus frustrates the very purpose of the 
privilege by discouraging the communication o f relevant information by employees erf the client to 
attorneys seeking to render legal advice to the client corporation. The attorneys advice will also  
frequently be more significant to noncontrol group members than to those who officially sanction 
th e advice, and the control group test makes it more difficult to convey full and frank legal advice 
to the employees who will put Into effect the client corporation's policy, See, e. g., D u o la n  C aro , v. 
P e e r in g  M illikan. In o . . 397 F.Suoo. 1 1 4 6 .1164 (DSC 1974) ("After the lawyer forms his or her 
opinion, it is of no immediate benefit to fee Chairman of the Board or the President. It must be 
given to the corporate personnel who will apply it").
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The narrow scop e given the attorney-client privilege by the court below not only m akes it 
difficult for corporate attorneys to formulate sound advice when their client is faced with a specific 
leg a l problem but also threatens to limit the valuable efforts of corporate counsel to ensure their 
client's compliance with the taw. In light of the vast and complicated array of regulatory legislation 
confronting the modem corporation, corporations, unlike most Individuals, "constantly go  to 
law yers to find out how to obey the law," Burnham, The Attorney-Client Privilege in the Corporate 
A rena.24 Bus.Law. 901 . 913  (1969), particularly sin ce  compliance with the law in this area  is  
hardly an instinctive matter, see , e, g., U n ite d  S ta te s  v. U n ite d  S ta te s  G ypsum  C o . . 4 38  U .S. 422  
, 44Q -441.988.Ct. 2 8 6 4 .2875-2876. S7 LEd.Sd 854 (19781 ("the behavior proscribed by  the 
[Sherman] Act is often difficult to distinguish from the gray zone of socially acceptable and  
econom ically justifiable business conduct").2 The test adopted by the court below is difficult to 
ap ply  in practice, though no abstractly formulated and unvarying "tesf will necessarily enable  
courts to decide questions such a s this with mathematical precision. But if the purpose o f the 
attorney-client privilege is to be served, the attorney and client must be able to predict with som e 
d e g r e e  of certainty whether particular discussions will be protected. An uncertain privilege, or 
o n e  which purports to b e  certain but results in widely varying applications by the courts, is little 
better than no privilege at all, The very terms of the test adopted by the court below su g g est the 
unpredictability of its application. The test restricts the availability of the privilege to those officers 
w h o  play a "substantial role" in deciding and directing a  corporation's legal response. Disparate 
d ecision s in cases applying this test illustrate Its unpredictability. Compare, e. g ., H o g a n  v. Z l e t z , 
4 3  F.R.D. 308,315-316 (ND Okl.1967), affd in part sub n o m . N a tta  v. H o a a n  . 392  F.2d 6 86  
fCAIO 19681 (control group Includes managers and assistant managers of patent division and 
research  and development department), with C o n g o le u m  Industries , Inc. v. G A F  C o r p . , 4 9  
F.R .D . 82,83-85 (ED Pa.1969), affd. 478 F.2d 1398 (CA3 1973) (control group includes only 
division and corporate vice presidents, and not two directors of research and vice president for 
production and research). The communications a t issue were made by Upjohn em ployees 3 to 
co u n se l for Upjohn acting a s  such, at the direotion of corporate superiors in order to secu re legal 
a d v ic e  from oounsel. A s the Magistrate found, "Mr. Thomas consulted with the Chairman of the 
B oard and outside counsel and thereafter conducted a  factual investigation to determine the 
nature and extent of the questionable payments a n d  to  b e  In  a  p o s itio n  to  g iv e  le g a l a d v ic e  to  th e  
c o m p a n y  with re s p e c t to  th e  p a y m e n ts ." (Emphasis supplied.) 78-1 U STC 1 9 2 7 7 , pp. 83,598, 
8 3 ,5 9 9 .

information, not available from upper-echelon management, was needed to supply a  b a sis  for 
leg a l advice concerning compliance with securities and tax laws, foreign laws, currency 
regulations, duties to shareholders, and potential litigation in each of these a rea s .4 The 
communications concerned matters within the scope of the employees' corporate duties, and the 
em ployees themselves were sufficiently aware that they were being questioned in order that the 
corporation could obtain legal advice, The questionnaire identified Thomas as "the com pany’s  
G eneral Counsel" and referred in its opening sentence to the possible illegality of payments such 
a s  the ones on which information was sought. App. 4Qa. A statement of policy accompanying the 
questionnaire clearly indicated the legal implications of the investigation. The polioy statement 
w a s  Issued "in order that there be no uncertainty in the future as to the policy with respect to the 
practices whioh are the subject of this investigation." it began "Upjohn will comply with all laws 
a n d  regulations," and stated that commissions or payments "will not be used a s a  subterfuge for 
bribes or illegal payments" and that ail payments must be "proper and legal." Any future 
agreem ents with foreign distributors or agents were to be approved "by a  company attorney" and 
an y  questions concerning the policy were to be referred "to the company’s General Counsel." Id.
, at I85a-160a. This statement w as issued to Upjohn em ployees worldwide, so  that ev en  those 
interviewees not receiving a  questionnaire were aware of the legal implications of the interviews. 
Pursuant to explicit Instructions from the Chairman of the Board, the communications were 
considered "highly confidential" when made, i d , , at 39a, 43a, and have been kept confidential 
by the company.5 Consistent with the underlying purposes of the attorney-client privilege, these  
communications must be protected agatnst compelled disclosure.

The Court of Appeals declined to extend the attorney-client privilege beyond the limits of 
tha control arouo test for fear thatdoina so would entail severe burdens on discovery and  create



a  broad "zone of silence" over corporate affairs. Application of tha attorney-client privilege to 
communications such as those involved here, however, puts tha adversary in no worse position 
than if the communications had never taken place. The privilege only protects disclosure of 
communications; It does not protect disclosure of the underlying facts by those who 
communicated with the attorney:

"[T]he protection of the privilege extends only to c o m m u n ic a tio n s  and not to facts. A fact is 
o n e  thing and a communication concerning that fact is an entirely different thing. The client 
cannot be compelled to answer the question, 'What did you say or write to the attorney?' but may 
not refuse to disclose any relevant fact within his knowledge merely because he incorporated a 
statem ent of such fact into his communication to his attorney." P h ila d e lp h ia  v. W e s tin a h o u s e  
E le c tr ic  C o m . . 205 F.Suop. 8 3 0 .831 ( q2.7).

S ee  also D iv e rs if ie d  In d u s trie s  , 572 F .2dM at 611; S ta te  e x  r e l  D u d e k  v. C ircu it C o u r t . 34 
W is.2d 5 5 9 .5 8 0 ,150 N.W.2d 3 8 7 . 399  (1967) ("the courts have noted that a party cannot 
con cea l a fact merely by revealing it to his lawyer"). Here the Government was free to question 
the employees who communicated with Thomas and outside counsel. Upjohn has provided the 
IRS with a list of such employees, and the IRS has already interviewed some 25  of them. While it 
would probably be more convenient for the Government to secure the results of petitioner's 
internal investigation by simply subpoenaing the questionnaires and notes taken by petitioner's 
attorneys, such considerations of convenience do not overcome the policies served by the 
attorney-client privilege. As Justice Jackson noted in his concurring opinion in H ic k m a n  v, T a v lo r  
. 3 2 9 U .S .. at 5 1 6 .5 7  S.Ct.. at 3 9 6 : "Discovery was hardly intended to enable a  learned 
profession to perform its functions. . .  on wits borrowed from the adversary."

Needless to  say, we decide only the c a s e  before us, and do  not undertake to draft a  set of

ru les which should govern challenges to Investigatory subpoenas. Any such approach would 
violate the spirit of Federal Rule of Evidence 501. S ee  S.Rap. N o. 93-1277, p. 13 (1974) ("the 
recognition of a  privilege based on a  confidential relationship. . .  should be determined on a  
case-by-case basis"); T r a m m e l . 4 4 5  U.S.. at 4 7 . 1QQ S.Ct.. at 910-911 : U n ite d  S ta te s  v. GHIock  
* 4 4 5  U .8 .3 6 0 .3 6 7 ,100 S.Ct. 11851190. 6 3  L.Ed.2d 454  (19801. While such a "case-by*casefl 
b a sis  may to soma slight extent undermine desirahle certainty in the boundaries of the attorney- 
client privilege, it obeys the spirit of the Rules. At the sam e time w e conclude that the narrow 
“control group test" sanctioned by the Court of Appeals, in this c a se  cannot, consistent with "the 
principles of the common law a s . . .  interpreted . , ,  in the light of reason and experience," Fed, 
R ule Evld. 501, govern the development of the law in this area.

Our decision that the communications by Upjohn em ployees to counsel are covered by the 
attorney-client privilege disposes of the c a se  s o  far a s  the responses to the questionnaires and  
a n y  notes reflecting responses to Interview questions are concerned. The summons reaches 
further, however, and Thomas has testified that his notes and memoranda of interviews go 
beyond recording responses to his questions. App. 27a-28a, 91 a-93a. To the extent that the 
material subject to the summons is not protected by the attorney-client privilege as disclosing 
communications between an employee and counsel, w e must reach the ruling by the Court of 
A ppeals that the work-product doctrine d oes not apply to sum m onses issued under 26 U.S.C. § 
7602 . 6

The Government concedes, wisely, that the Court of Appeals erred and that the work- 
product doctrine does apply to IRS sum m onses. Brief for Respondents 16,48. This doctrine was 
announced by the Court over 30 years ago in H ic k m a n  v. T a v lo r  .329 U.S. 4 9 5 . 67 S.Ct, 385 . • 
9 1  LEd. 451 (1947). In that case the Court rejected "an attempt, without purported necessity or 
justification, to secure written statements, private memoranda and personal recollections 
prepared or formed by an adverse party's counsel in the course o f his legal duties." I d . , at 510, 
6 7  S.Ct.. at 8 9 3 . The Court noted that "it is essential that a lawyer work with a certain degree of
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privacy" and reasoned that if discovery of the material sought were permitted "much of what is 
now  put down in writing would remain unwritten. An attorney's thoughts, 
heretofore inviolate, would not be h is own. Inefficiency, unfairness and sharp practices would 
inevitably develop in the giving of legal advice and in the preparation of cases for trial. The effect 
on the legal profassion would be demoralizing. And the interests of the clients and the causa of 
ju stice would be poorly served." I d . , at 6 1 1 ,67 S.Ct., at 393-384 .

The "strong public policy" underlying the work-product doctrine w as reaffirmed recently in 
U n i t e d  States v. NoblBS  . 4 2 2  U.S. 225 ■ 236-240 ,95 S .C t .2 t6 0 . 2169-2171,45 L.Ed.2d 141 
M 9 7 5 1 . and has been substantially Incorporated in Federal Rule of Civil Procedure 28(b )(3).7

A s we stated last Term, the obligation imposed by a tax summons remains "subject to the 
traditional privileges and limitations," U n ited  S ta te s  v. E u a e . 444 U.S. 7 0 7 .7 1 4 ,100 S.Ct. 874 . 
8 7 9 -8 8 0 ,63L Ed.2d741 M98Q1. Nothing in the language of the IRS summons provisions or 
their legislative history su ggests an intent on the part of Congress to preclude application of the 
work- product doctrine. Rule 26(b) (3) codifies the work-product doctrine, and the Federal Rules 
of Civil Procedure are m ade applicable to summons enforcement proceedings by Rule 81 (a)(3). 
S e e  D o n a ld s o n  v. U n ite d  S ta te s  . 400 U.S. 5 1 7 .526 , 91 S.Ct. 5 3 4 .5 4 1 .27 L.Ed.2d 580(19711  
. W hile conceding the applicability of the work-product doctrine, the Government asserts that it 
h a s  m ade a sufficient showing of necessity to overcome its protections. The Magistrate 
apparently so found, 78-1 USTC H 9277, p. 83,605. The Government relies on the following 
lan gu age in H ic k m a n :

"We do not m ean to say  that all written materials obtained or prepared by an 
adversary's counsel with an eye toward litigation are necessarily free from discovery in alt cases. 
W h ere relevant and nonprlvilegad facts remain hidden in an attorney's file and where production 
of th o s e  facts is essential to the preparation of one’s  ca se , discovery may properly be had—  
And production might be justified where the w itnesses are no longer available or can be reached 
only with difficulty." 329 U .S., at 511 .6 7  S.Ct.. a t394 .

The Government stresses that Interviewees are scattered across the globe and that Upjohn 
h a s  forbidden Its em ployees to answer questions it considers irrelevant. The above-quoted  
lan gu age from H ic k m a n  , however, did not apply to "oral statements m ade by w itnesses . , .  
w hether presently in the form of (the attorney's] mental impressions or memoranda." Id . , at 512, 
6 7  S.Ct.. at 3 9 4 . As to such  materia! the Court did "not believe that any showing of n ecessity  can 
b e  m ad e under the circumstances of this c a se  so  a s  to  justify production.. . .  If there should be a  
rare situation justifying production of these matters petitioner's casa is not of that type." Id . ,a t  
5 1 2 -5 1 3 ,67 S.Ct,. at 394-395 . S e e  also N o b le s , s u p ra  .4 2 2 U .S „ a t 2 5 2 -2 5 3 . 95S.C L . at 2177  
(WHITE, J„ concurring). Forcing an attorney to d isclose notes and memoranda of w itnesses' oral 
statem ents is particularly disfavored because it tends to reveai the attorney's mental p rocesses, 
3 2 9  U .S ..a t  5 1 3 ,67 S .C t. at 394-395 ("what he saw  fit to writs down regarding w itnesses' 
remarks"); I d , at 516-517 ,67  S.Ct.. at 396 ("the statement would be his [the attorney's] language, 
perm eated with his inferences") (Jackson, J., concurring).8

Rule 26 accords special protection to work product revealing the attorney's mental 
p ro cesses . The Rule permits disclosure of documents and tangible things constituting attorney 
work product upon a showing of substantial need and inability to obtain the equivalent without 
u n d u e  hardship. This w as the standard applied by the Magistrate, 78-1 USTC U 9277, p. 83,604. 
R ule 26 goes on, however, to state that "(fjn ordering discovery of such materials when the  
required showing has been  made, the court shall protect against disclosure of the mental 
impressjons, conclusions, opinions or legal theories o f an attorney or other representative of a 
party concerning the litigation.11 Although this language does not specifically refer to memoranda 
b a se d  on oral statements of w itnesses, the H ic k m a n  court stressed the danger that com pelled  
disclosure of such memoranda would reveal the attorney's mental processes. It is clear that this 
is th e sort of material the draftsmen of the Rule had in mind as deserving special protection. See  
N o te s  of Advisory Committee on 1970 Amendment to Rules, 28 U.S.C.App,, p. 442 (“The 
subdivision. . ,  goes on to protect against disclosure the mental impressions, conclusions,
- —1 - 1---------  H w n n n n  nt n r t  n t tn m o ii  ni* rrfk n r resnrfiaconfnHlW  n f  »  n a f tv  T h p  Hir.klTtfin



opinion drew special attention to the need for protecting an attorney against discovery of 
memoranda prepared from recollection of oral interviews. The courts have steadfastly 
safeguarded against disclosure of lawyers' mental impressions and legal theories . .

Based on the foregoing, som e courts have concluded that no  showing of necessity can 
overcom e protection of work product which is based on orat statements from witnesses. See, e. g., 
I n  r e  G ra n d  J u ry  P ro c e e d in g s  ,.473 F.2d 8 4 0 .8 4 8  (CA8 1973} (personal recollections, notes, and 
memoranda pertaining to conversation with witnesses); In  xa G ra n d  J u ry  Investigation  . 412  
F.Supp, 9 4 3 .9 4 9  (ED P a .1976) (notes of conversation with witness "are so much a product of the 
lawyer's thinking and so  little probative of the witness's actual words that they are absolutely 
protected from disclosure"). Those courts declining to adapt an absolute rule have nonetheless

recognized  that such material is entitled to special protection. S ee .e , g „  In re  G ra n d  J u ry  
In v e s t ig a t io n  , 5 9 9  F.2d 1 2 2 4 .1231 (CA3 1979) ("special considerations. , .  must shape any 
ruling on the discoverability of Interview memoranda . , . ;  such documents will be discoverable 
only in a  'rare situation'"); Cf. In re G ra n d  J u ry  S u b p o e n a  . 599 F.2d 5 0 4 .511-612 (CA2 1 979).

W a do not decide the Issue at this time. It Is clear that the Magistrate applied the wrong 
standard when he concluded that the Government had made a  sufficient showing of necessity to 
overcom e the protections of the work-product doctrine. The Magistrate applied the "substantial 
need" and "without undue hardship" standard articulated in the first part of Rule 26(b)(3). The 
n o te s  and memoranda sought by the Government here, however, are work product based on oral 
statem ents, if they reveal communications, they are, In this ca se , protected by the attorney-client 
privilege. To the extent they do not reveal communications, they reveal the attorneys' mental 
p r o ce sse s  in evaluating the communications. As Rule 26  and H ic k m a n  make clear, such work 
product cannot be d isposed  simply on a  showing of substantial need and inability to obtain the 
equivalent without undue hardship.

While w e are not prepared at this juncture to say  that such material is always protected by 
th e  work-product rule, w e think a far stronger showing of necessity and unavailability by other 
m e a n s  than w as made by the Government or applied by the Magistrate in this case would be  
n ecessa ry  to compel disclosure. Since the Court of Appeals thought that the work-product 
protection was never applicable in an enforcement proceeding such a s  this, and since the 
Magistrate w hose recommendations the District Court adopted applied too lenient a  standard of 
protection, we think the best procedure with respect to this aspect of the case would be to 
reverse  the judgment of the Court of Appeals for the Sixth Circuit and remand the ca se  to U for 
su ch  further proceedings In connection with the work-product claim as are consistent with this 
opinion.

Accordingly, the judgment of the Court of Appeals is reversed, and the case remanded for 
further proceedings.

I t  is so o rd e re d .



D iscovery P ractice Exercises

Hite ere two questions from two different exams, relating to w a a  product and attorney 
client privilege issues that v/e may discuss in c) ass tomorrow. M y guess is that we will 
have a t il of teas to cover these but that you will probably be able to Spend more tin e on 
them in your TA groups this week:

Fram 3M2QQ3 cram  fnote. this was two different questions on the exam, m i the work 
product/attomey client material only relates to the second question. Still, because the 
Second question references the facts from the first question, I  needed to include it here]:

Bust & Young,LX.P. and Cendant Corporation arc co-defendantsia a securities case 
brought in the United States District Court for the Southern District of Texas. Assume 
that Ernst &. Young is a Pennsylvania corporation and that Cendant is incorporated in 
Delaware, and that both have their principal place of business in  Mew York.

The plaintiffs, a group o f  investors all o f  whom 2re&om Texas, allege that the two 
companies conspired to  defraud them as to the true financial condition o f  Cendant They 
claim that they never w ould  have bought shares in  the company If they tad  known o f  
Cendant’s poorfinanciai condition. They allege claims arising under federal securities 
law. In particular their claims are based on Sections 10(b) arid 20(a) o f  fee Securities 
Exchange Act of 1934'(the “Exchange Act”) and Rule 10h-5 promulgated thereunder by 
fee Securities and Exchange Commission (fee "SEC"), Sections 10(b) and 20(a) o f the 
Exchange Act and R ule 1 Ob- 5 promulgated thereunder by the SEC. Section 10(b) o f fee 
Exchange Act and R ule 10b-5 prohibit '‘fraudulent, material misstatements or omissions 
in connection wife fee sale Gr purchase o f  a security."

Both Gender,I and Erast & Young file pre-answer motions for dismissal under Fed. Ft. 
Civ. P. 12(b)(2). In ad dition toits answer, Erast & Young files and serves a cross-claim 
against Cendant under Federal Rule of Civil Procedure 13(g). Ernst & Young alleges 
feat Cendant owes it indemnity, based on the terms o f  the audit contract between Cendant 
and Ernst & Young, for any monies it might pay—by judgment or by settlement—to fee 
plaintiffs, That contract was negotiated and finalized in Mew York, following extensive 
discussions between Cendant and Erast & Young in Cendant’s New York office. Please 
note feat fee cross-claim necessarily is based on stale law  since, foT purposes of the 
claim, neither Cendant nor it3 auditor are considered “purchasers" or “sellers" of 
securities within the msailing o f  Section 1 D(b) and Rule 10b-5. Cendant timely files an 
answer to the cross-claim, asserting as its principal defense feat because Ernst & Young 
was negligent a  preparing fee audits, it does not owe contractual indemnity.

Exactly oneir.cnfe later, fee plaintiffs settle all q f  their claims against Cendant and Ernst 
Si Young. All parties appear before fee court to announce that a settlement has been 
reached as to fee plaintiffs' claims, and they ask the court to sign a judgment disposing of 
all of plaintiffs’ claims. The judge enters the judgment and dismisses all o f  fee plaintiffs' 
claims. At this same hearing, Emst & Young emphasizes feat its cross-claim against 
Cendant remains and asks for a trial sert'ing. The judge acknowledges feat fee cross
claim survives fee settlement, but says she wants lo wait before setting fee case for trial,



[the first question asked students the folio-wing; I f  Cendant does not want to have to 
continue to litigate in  this federal district court, what arguments) should it make. 
Prepare a memorandum outlining the options available to Cendant, citing any specific 
authority. B e certain to assess the likelihood o f  success for any option you discuss.]

In the same litigation, assume that Cendant decides it wants to remain in the United 
States District Court for the Southern District o f  Texas and does not take any of the 
actions you may have discussed in your previous answer. Instead, Cendant notices and 
takes the oral deposition o f  Simon Wood, a former Erast & Young senior manager and 
auditor who prepared the Cendant financial statements at issue in  the underlying 
litigation. A tW ood’s  deposition, Cendant inquires into coimnurrications that took place 
between Wood, Ernst & Young's counsel (who also represented Wood) and Dr. Phillip
C. McGraw o f Courtroom Sciences, Inc. Dr. McGraw is a consulting expert in trial 
strategy and deposition preparation who was retained as a non-testifying trial expert to 
assist Ernst & Young's counsel in preparing the case. Dr. McGraw participated in a 
deposition preparation meeting wilh Wood and his counsel before the deposition was 
conducted.

At the deposition, Ccndant’s counsel specifically asks Wood, “D id  Dr. McGraw provide 
you wilh guidance in  your conduct as a witness?” and “Did you rehearse any of your 
prospective testimony in the presence o f  Dr. McGraw?

Counsel for Wood objects, citing the work product doctrine, and duetts Lis client not to 
answer. After the deposition, Cendant brings amotion to compel. I f  you were the trial 
judge ruling on whether to allow these inquiries, how would you rule?

111

Yrotn Fall 2002 era m:
*-fi

In May 2QD1, Mary Lou Scott was badly injured when a  car in w hich she was a passenger 
crashed. M s. Scorn filed  suit against XYZ Company, the manufacturer o f  the tire, 
alleging that defects in the tire design caused the accident She has noticed the deposition 
ofX Y Z ’s general counsel for next month. You axe an associate ia a private law firm 
retained by XYZ. In interviewing the general counsel o f the company you leani that he 
plays golf once a month with the company * s chief of engineering and has done so for the 
last ten years. You learn further that at their last outing together, the chief o f engineering 
informed the general counsel that he, the ch ief o f  engineering, had raised questions wilh a 
now-deceased XYZ vice-president concerning the safety o f  the company’s X-12 lire in 

! , 1998, two years before the product was sold to the public.

Is the general counsel’s  conversation with the Chief o f Engineering privileged from 
disclosure? Must the general counsel testify about his conversation i f  he is asked about it 
at the deposition? Write a memorandum to the file addressing these.questions.
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WiUiam-Rehh'quist':characterized -- 
■Gelot'extfas t̂he'»mOd:fiinp;'ortant t?
'derision of.-his tenure;3 But-beyond ’’
'.this' -vital procedural fraitiework*, a * 
ntanberpf-simfiariy criticalaspects - ).-n: wjtfctoau-
of.federhl sum m ary -judgment practice perhaps areileSs well 
'Itnowh; yet sometimes equally as dispositive 'of an’ihdividual 
cade; TIpis4riicle focuses 'off-litigating summary judgments 
id - federal' court,-With 'a'.particulai• emphasis'/oit several-.;' of 
those discrete; -yet-important’ issues^pfteri'.'tverlodked-:by 
pracddoners.-J-u'--;-ib;?;:iT >/*„■;* v .u y  'stynh & s  j . - ; V w ?

- 1 ■>
, IL The Rule 56  Standard: BUrden Shlftingland theiTrilogy 
Federal R ule o f Civil Procedure 5d iets' forth the procedures ' 
governing th e  fitigation:af,motions'for<Ata 
in'ifederal'.cburti-Rule^e iwas-significantly afnendfed^feBqb- 
tWe.'iDe'Gemhen-lt-'-^OlOiifesute^ ‘tfechnical’changes.io 
theiruleS sutrpuhdingfedem lsum im ryjud^eritpradtic’e. 
As am ended; Rule;5d(a) mandates' that .a.codbt/“shall grant, 
summary-judgment ifrthe movant shores that-'ihere,is'no 
genuine-dispute;as to any material, fact :pid-the jnov'arit is  
entitled- tb' judgment-as a matter o f law.?*- The dmehdedrRule 
thus indude's rnore mmdatoty to g u a g e ~ s h a n ”,has replaced 
“shoukT-i-and a slightly altered standard of reyiew ^genuine  
dispute as to any material fact” has replaced “genuine issue' as

.yV'u: » v‘ j.-,:-/-.--
b- 1 • I'Si'Z , ■ J

,  !f -i ',

to any material fact”— than its pre-amendment predecessor. 
Although'the language’of the rule has changed, many prac
titioners,--and even courts, still frequently recite, the more 
familiar standard of genuine “issue” 'as opposed to genuine 
“dispute:”;5 Attorneys should be aware of the amended rule 
and incorporate the revised'language into their summary 
judgment briefing. ' ■ ‘ ’ ■

* l t , , ' , h . V * ‘ 4̂ 1'■ • a * *- . •, • - *j (*V4 i * ’■
T h e' primary. pfbcedural.-issueJ^ar-'practitipnerv'should -be 
aware iof w hen litigating summary -judgment motions ,in  
federal court is the’burden-shifting-framework enunciated 
by-£he:Supreme. Court’s .l9 8 6  'summary judgment'trilogy.6 
. Ldtibyj

- the';Coiirt .expounded on the 
v-“material .fact’’1,'standard, while-in 
;. Celotex'theCburi initially outlined

the5 manner im-which .theburden 
; ’Shifts - from -'the:- .movant ito- ‘the
- -ndhmovant iri'ia-itypicabsummary 
’judgment/. .As ’described by- one 

■ /commentator,/'‘JCeloteJc 'hasiimade
j- /:T!‘ ibeaSertb make, the morioii;farid 

Aridershn' hn’d Mdt^hita'have/iridreasedithe'chafices^attit 
w ill;te  grarited,^'/4?;.tikt- b ^ j .

/•L *.y , 3 $ y r">’‘ •} f ! jf' t , jqtiib.
W .WW.WbWn W V H« 4̂  V* ■ . I W f f 0^ )̂ lllOVHllL ̂ 63X3
an irtitial,burden tp, demonstrate
dispute-.as;tqany iMl^Bm:f£uA^'tli^dfrer9§ .ipar^’s.-daffit9. 
T o: satisfy/tltis?4nitlal •.btoden,-. tlthough'i thet/mpyiiig, pkriy,

eyidracq^-Rat^?^ the-indv&it'-'hnjA^o^ith^-.?^ .
a'hep'nr'^nf!pvitipfi/''k,i'n Rifrmifa^hf +'Ka.’'Wnnfn'r5iMrifĉ 6pnQP'S1fl̂

• ddftsf-anii
iere

for trial'wherifthe-record;,taken'asa wholei/.cpuid?hbt;4ead 
' a rational trierl of,fact jtd-find for..the nonmbvarit.1?.>ffi,'the 
•honmdvant fails to -meet'-this burden;; suinmary judgnierit



32 Âdvo c at e-

. t.t • i : >. • ; <. • ■ .-■;••:
in tKe, m ovant’s fayor is appropriate.14 Thus, die burden to 
demonstrate that there is a genuine, dispute of material fact is 
on the party  who seeks to avoid summary judgment. .

•.. i ljl« Examining.a Sample 6f Discrete Issues1 
Citing an/outdated standard of review is just one, way that 

' practitioners often ruii afoul of the procedural rules governing 
' federa] sum m ary judgment practice. For example, misunder- 
' standing; the .thhirfg-riile^'^nfteBng a court’s'review.of-the 
p l^ 3 r ^ ltS ^ .fe .ie v d e ^ ;c $  theievidencepod confusing; the 
vai49^ r u i ^ ; g 6^ rir ig :th e  appealability; of:orders.oh,sum- 
'md^jjiipg^enkcpuld all result in  delays or, in  some1 instances, 
bar^erl^dap.- advantageous rulirigr.Ai sample, of these issues,
‘ aricl other important matters,.are,explored below^;; -r;,

'ih'’ ■ ' ‘ . ,
kjt D e a d lin e  to Respond • n

, mentytd'respond'td^ih,twenty-one days.15 As, altered b y  the 
2010 am endm ents, .however, Rule-56 does not-establish an 
explicit deadlfce torespond:16 Rather; a district cpurt’s local 
rules;pr.;scheduling: orders1.may* specify a date b y  which a 
response‘iriust-be filed.17’Because therules ofteq;^iyb|tjyjeen  
districts^-even districts .Withih-the same cncuit— attorney  
should alw ays consult, the local rules of the’district ift w hicit 
thefr.caseis pending; toto& dK Squthetn  «od’t ^  Ncit^&ii* 
Districts;; o f  Texas, for example,-'the response must1 be. filed  
within twenty-one: days .of thefiling of the, mptiq'n ̂ while the- 
W est^Dm tricLofTexasiequires.a responsd.^thin fourteen., 
days' from, the motion beingtfiled, and the Eastern District 
of-Texas -sets. fourteen days from the date of service as the  
deadline;13, Like responses, the former timing rules o f Rule 
56 governing' replies have been withdrawn and.local rules 
and procedures should instead be referenced.19

B. F a ilu re to Respond * ' ■
Wholesale failure to respond is construed as a representation 
of no op position  under the local rules of many districts, and. 
such a  failure may lead to the entty of summary, judgm ent 
against th e  non-respondingpaf ty.20 However, summary judg
ment tiannot be granted solely oil the basis o f a  nonmovant’s 
failure to respond.21 Rule 56(e) n o  longer explicitly provides,- 
in the sam e way that it did prior to the 2010 amendments, that 
ifno resp on se is filed, the court should, if  appropriate, grant 
summary judgm ent.22 Instead, “[i]f a party fails1 to properly 
support an assertion of fact or fails to properly.address another, 
party’s  assertion of f a c t . the court may. . :  consider the fact 
undisputed for purposes of the motion [and], grant summary 
judgment.”25 Thus,summary judgment may only be granted if 
the m oving party satisfies its initial burden of demonstrating 
that there i s  no genuine dispute as to any material fact and
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t * ' ; ? • ' * « • . .i  ̂4,
' the nonmovaht fails to meet its burden in response 

,'i i ■ • ,
C. Rule 12(b)(6). Motions to D ism iss Treated,a'si
Motions for Summary Judgment ,
When matters outside- the pleadings are cor^id^ 
morion to'disroiss pursuant to Federal Rule o f CiyiQl 
12(b)(6), Rule 12(d) requires the court to treat tlie’jr 
one for summary judgment and to dispose o f it a l l  
by Rule S6.2? If a Rule 12(b)(6) 'motion to d ism iS s|| 
converted ;ito''a Rule 5,6 motion for summ ary.judgS  
summary judgment rules'govern the standard-, q |: |’ 
In-:thlsi.maririerilthe'resppftdentis entitled tortheiph 
safeguards of^urum.atysjudgment.?7>-,.;,:: i,-i 
'.r rs.*:,5K,W!.lj. y v ;i).*«.$£'
Under Rule 5/% the .district court is not;required;td*-|@  
parries-notice beyond j ts  decision-to .trfeat.s-Ryle^^|| 
thotipn as.onefor- summary judgment.28 An- expressw a|jj|g  
by the court- that it- plans to. convert the m otioiiis iir m ||P  
saxy-r-theirionmovant merely must be.awareriiat, 
has submitted matters outside the pleadings.,for>,the5c 6 b | | |  
review.2?wThe standard.is whether’the opposing p a ^ f i t g  
noticg j f te r  the' ‘cquft accepted- forHCohsiderarioh^ifeit^l 
outsiad ’&d’ ifteadings.30 Thei notice required; is- oiily-'th '^

■ the tom cricoW fm ^treat-‘,the motion-as,orie-fdr, sunn 
judgment, !hot;'thaifthe cpurt.jWili jn ; fact. do‘ so^ji.The!iiftH^| 
Circuit has’found that when a defendmt. attaches evidence-^' 
,to its motion tqdismiss and the plaintiff, attaches ew d m tie tc^  

,  .its response, the-plaintiff is ohnotice that the corirtmaf-fteat^  
die morion as one’forsummary judgment, and.no additio^al-S 
notice by the court is required.3? Practically speaking, jiidges 
will often issue an,order notifying' the.parties- that thelcciurt. 
will convert a motion lad ism iss’into a motion for sumria|ry 
judgment. Nevertheless,' practitioners should be/m indful . 
that such an express, notification is  not required- and,l.when 
responding to a motion to dismiss, attaching evidence to,the 
response, i f  the movant has attached evidence to themorionj 
could result in the court’s conversion of the motion into one • 
for, summary judgment without further notice, from the court.

D. -, Summary Judgment Hearings ■ t.-,
Qralhearings.forsuihmaryjudgmentmotions are not required 
underthe'Federal Rides and consequently are rarely granted53 
The;Rul^_Iikeitosetdp.iiot provide for a specific time by.which 
motions.niust he.served Uponthe- opposing party.34 Courts are 
generally-permitted- tp/riile: on summary judgment-motions 
without first'giving the parties advance notice of the court’s 
intention to decide the motion,by a certain date,33 As.such, 
federal courtsltypidally rule- oh such morions solely based on  
the parties' submissions’. Attorneys w krw ish  to have'an oral 
hearing prior to the court’s ruling should consult the relevant
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g e lp u le s  and the individual judge’s procedures and consider 
^ g j^ in p t io n  specifically requesting ap oral fearing.35

.>• •is-. • • • • . < . •> ■ ■
fpT .̂e,’District Court’s Order on Summary Judgment
^S^iaV^'provides that .“Itjhe court should state on the

t i t h e  reasons for granting or denying the motion.”37 In
i^ictjce,- because there-is, in'most instances, no appellate

summary judgment denials, district courts often
■'sfd^'denials without giving extensive reasons, or any reasons
j a | 3}>ln contrast, a prevailing riiovant should seek an order
r o a  d ie  cb,urt with aspecific finding that the movant carried
m S u ftie r i of .proof and there is  no genuine dispute as to
§ | | |[ a t f e ia l  fact. When a district court provides a detailed

^S^atjpn-,supp.prting.the. grant o f  summary judgment,
“''^pp.ell^te court,.“need riot spouiythq,entire record while

S p ie r s  'the,possible explanations”, for the'entry of sum-
||f^ridgment,??'As such, the Fifth Circuit has stated that
^ailed'disc-ussion is of great importance.4,0 A statement of

.^uld^siiTbnnt a proposed" order w ith reasons for granting 
'1’&oddn'rdther'£han a form order merely stating t&tt the 

non  is  granted. - , ' , , •.
►. {•• .’.JyMVd.5} • • •• «• '

■■'^n^irm inary judgm ents Are Appealable .
" o f

jteis,-. tjie judgment.is appealable, and-the court’s order 
Ipg^O-j^Bjnovo Teview.42 However, a district, court’s 
'^ a^ p fron -for summary jud gm ent^  not ordinarily 

ibleiSi&appe'al.^In this situation, the court’s decision 
S^^interlocutory-order from'which the' right to 
K ^m yhilable uriltil enfry of judgment following''a 

J ^ S e ^ e n f s .44, Specific exceptions to' tHik'rrile exist in

msm

^^hdge^ife.di^trictpourt’s denial of,a motionjFpr 
^juS^enthijayhe reviewed bypermissiye interlopu- 

g^,|^hut,such.certifications are rdatiyelyrareA7' 
'•'W. ' i / . i V / V  y.f <

^ffirffmifftth,Circuit has repeatedly .held that orders 
^ g^ ^ n m h ry ; judgment 'are n o  t ’generally appegldble 

^ ^ ^ i | l l ’fjiidgrieritvhdverse to' the-, mbvarit 'is rendered - 
^ Srig-'^ fen ’trial .on'the merits.48- In Orityi'Jhrdaiffilie; 

^ t̂ u r f ^ ) v ^ ^ £ f f l i t ‘split on thi^'js,sue hy'uh^ri- 
^brffinmhg'tKfe Fifth.Circuit’s rule pf law. Holding that

ii . j' Vi'' »■ ■' ■» V*' ’ . • *v f1 j  ' , * •
.appeal an of den .fjenĵ irig summaryjudgment 

on,the m erits,,'C onseguently, .in m ps’t 
"'^■"i^litigahts should b e prepared to.proceed to a, trial 

^mtsiolJoWirfg the .denial of a motion .for sum m ary, _ 
hand -should not rely on-arguments ma'de within- a "'

motion for summary judgment to preserve error for appeal.

, . j.iv, Conclusion..
The burden-shifting framework controlling federal summary 
judgment practice is critical for .any federal, practitioner to 
master. Yet, recent amendments to Rule 56 are still, in  m any  
cases,-misunderstood. The discrete issues identified by this 
article are merely a sampling of the many technicalities that 
federal practitioners encounter when litigating summary judg
ments, Attorneys should constantly familiarize themselves 
with the local rples pf the district in  which they are'practicing 
and stay abreast of amendments to Rule 5 6  and precedent- 
setting cases opining on issues related to summary judgment.

David Hittner is a Judge of die United States District Court for 
the Southern District of Texas and formerly Judge of the 133rd 
Judicial District Court of Harris County, Texas, and is the author 
of a three-volume hook on federal civil procedure. •>''.•> ! '

, ■ :■ • •- j" -\ }-i 'v.! *r-. • ' » > ' ,r.  , ■
Matthew Hofjhim'is a law clerk to Judge David Hittner. He will 
be:joining-theHoustori qfficeof Vinson&>Mkfhs'ihisJaU. ;

An extended version of this article, including commentary, bn, 
summary Judgment practice in state court, ynll appear next year 
in$2Hqus.LB£V. (forthcomingMar.2015). lk  . 1 2 3
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2uGelole% CorplAfCptrelt, 477 U.S.':3 i7  (T986);"Anderson v. Liberty 
Inbl ,̂Tgc.y477iU.S;-242*(i986);^Matstish&U Elec.Lndus.iCo. V. Zenith 
■Radio Corp.j475'U.S. 574 (1986).>':
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CELOTEX CORPORATION, Petitioner 
v.
Myrtle Nell CATRETT, Administratrix of the Estate of Louis H. Catrett, Deceased.

Argued April 1 ,1986, 

Decided June 25,1986.

Justice REHNQUIST delivered the opinion of the Court.
P o v x a U t /C o n n o r -,)

The United States District Court for the District of Columbia granted the motion of petitioner 
C elotex Corporation for summary judgment against respondent Catrett because the latter w as 
unable to produce evidence in support of her allegation in her wrongful-death complaint that the 
d ecedent had been exposed to petitioner's a sb estos products. A divided panel of the Court of 
A ppeals for the District of Columbia Circuit reversed, however, holding that petitioner's failure to 
support its motion with evidence tending to n e g a te  such exposure precluded the entry of 
summary judgment in its favor. C a tre tt v. J o h n s -M a n v ille  S a le s  C o ro .. 244 U.S.App.O.C. 160 ,
7 5 6  F.2d 181 (19851. This view conflicted with that of the Third Circuit in In  re  J a p a n e s e  
e le c tr o n ic  P ro d u c ts , 723 F.2d 238 (19831. rav'd an other grounds s u b  nom . M a ts u sh ita  E le c tr ic  
In d u s tr ia l Co. v. Z e n ith  R a d io  C o m .. 475 U.S. 5 7 4 . 1Q6 S.Ct. 1 3 4 8 . 89 L.Ed.2d S38 (19861, 1 
W e granted certiorari to resolve the conflict, 474  U .S. 9 4 4 .1 0 6  S.Ct. 3 4 2 .8 8  L Ed .2d 285 (19851 
, and now reverse the decision of the District of Columbia Circuit.

Respondent commenced this lawsuit in September 1980, alleging that the death in 1979 of 
her husband, Louis H. Catrett, resulted from his exposure to products containing asbestos 
manufactured or distributed by 15 named corporations. Respondent's complaint sounded in ' 
negligence, breach of warranty, and strict liability. Two of the defendants filed motions 
challenging the District Court's in  p e rs o n a m  jurisdiction, and the remaining 13, including 
petitioner, filed motions for summary judgm ent Petitioner's motion, which was first filed in 
Septem ber 1981, argued that summary judgment was proper because respondent had "failed to 
produce evidence that any [Celotex] product. . .  w as the proximate cause of the injuries alleged 
within the jurisdictional limits of [the District] Court" in particular, petitioner noted that respondent 
h a d  failed to identify, in answering interrogatories specifically requesting such information, any 
w itn esses  who could testify about the decedent's exposure to petitioners asbestos products, in 
respon se to petitioner's summary judgment motion, respondent then produced three documents 
which she claimed "demonstrate that there is  a genuine material factual dispute" as to whether 
the decadent had ever been exposed to petitioner's asbestos products. The three documents 
included a  transcript of a  deposition of the decedent, a tetter from an official of one of the 
decedent's former employers whom petitioner piannad to call a s  a  trial witness, and a  letter from 
an  insurance company to respondent's attorney, all tending to establish that the decedent had 
b een  exposed to petitioner's asbestos products in Chicago during 1970-1971. Petitioner, in turn, 
argued that the three documents were inadmissible hearsay and thus could not be considered in 
opposition to the summary judgment motion,

In July 1982, almost two years after the commencement of the lawsuit, the District Court 
granted all of the motions filed by the various defendants. The court explained that it w as granting 
petitioner's summary judgment motion because "there [was] no showing that the plaintiff was 
exp osed  to'the defendant Celotex's product in the District of Columbia or elsewhere within the 
statutory period." App, 2 1 7 .a Respondent appealed only the grant of summary judgment in favor 
erf petitioner, and a  divided pane! of the District o f Columbia Circuit reversed. The majority of the 
Court of Appeals held that petitioner's summary judgment motion w as rendered "fatally defective" 
by the fact that petitioner "made no effort to adduce a n y  evidence, in the form of affidavits or 
otherwise, to support its motion." 244 U.S.Apd.D.C.. at 1 6 3 .756 F.2d, at 184 (emphasis In 
original). According to the majority, Rule 56(e) of the Federal Rules of Civil Procedure,3 and this



Court's decision In A d ic k e s  v . S .H . K re s s  &  C o ,, 3 9 8 U .S .1 4 4 .159, 90 S.Ct. 1598 1609. 26 
L.Ed.2d 142(19701. establish that "the party opposing the motion for 
summary judgment bears the burden of responding o n ly  a fte r  the moving party has met its burden 
of com ing forward with proof of the absence of any genuine Issues of material fact." 2 M .  
U ,S.A oo.O .C ..at163 . 756 F.2d, at 184 {emphasis in original; footnote omitted). The majority 
therefore declined to consider petitioner’s  argumentthat none of the evidence produced by 
respondent In opposition to the motion for summary judgment would have been admissible at 
trial Ib id . The dissenting judge argued that"[t]he majority errs In supposing that a party seeking 
summary judgment must always make an affirmative evidentiary showing, even in c a s s s  where 
there is  not a triable, factual dispute." Id., at 167 ,756  F,2d, at 188 (Bork, J., dissenting). According 
to the dissenting judge, the majority's decision "undermines the traditional authority of trial judges 
to grant summary judgment in meritless cases." Id ., at 166 ,756  F.2d, at 187.

W e think that the position taken by the majority of the Court of Appeals Is inconsistent with 
the standard for summary judgment set forth in Rule 56(c) of the Federal Rules of Civil
P rocedure.4 Under Rule 56(c), summary judgment is proper "if the pleadings, depositions, 
a n sw ers to interrogatories, and  admissions on file, together with the affidavits, if any,. shaw..that 
there is  no genuine issue a s  to any material fact and that the moying party Is egtfflEri.to a  ~  
judgm ent as a matter of law." In our vlew^the-plain language of o f
sum rri^Ji^gpjQtijafter adequate’time for dlsfcovei^
in*m nl/n  a ethj-iuifin/* rfflrMorvi" trt fipfoKliph o f A i n  fi c* i-+r-»r*V»

be "no genuine issue as to an y  material fact," since a complete failure of proof concerning an 
essen tia l element of the nonmcving party's ca se  necessarily renders all other facts immaterial. 
T h e moving party is "entitled to a  judgment a s  a matter of law" because the 
nonm oving party has failed to  make a sufficient showing on an essential element of her c a s e  with 

respect to which she has the burden of proof. "Ujh[e] standard [for granting summary judgment]
mirrors the standard far a directed verdict under Federal Rule of Civil Procedure 50(a)___ "
A n d e r s o n  v. Liberty L o b b y . In c .. 477 IKS. 2 4 2 .250 , 106 S.Ct. 2SQ5 2511.91 L E d.2d202 (19861.

O f course, a party seeking summary Judgment always bears the initial responsibility of 
informing the district court of the basis for Its motion, and identifying those portions of "the 
pleadings, depositions, answ ers to interrogatories, and admissions on file, together with the 
affidavits, if any," which it believes demonstrate the absence of a  genuine issue of materia! fact. 
But uniike the Court of Appeals, we find no express or implied requirement in Rule 5 6  that the 
m oving party support its motion with affidavits or other similar materials n e g a tin g  the opponent’s 
claim. On the contrary, Rule 56(c), which refers to "the affidavits, i f  a n y " (emphasis added), 
su g g ests  the absence of such a requirement. And if there were any doubt about the meaning of 
Rule 56(c) in this regard, such  doubt is clearly removed by Rules 56(a) and (b), which provide 
that claimants and defendants, respectively, may move for summary judgment" with o r  w ith o u t  
s u p p o rt in g  affidavits * (emphasis added), The import of these subsections is that, regardless of 
w hether the moving party accom panies its summary judgment motion with affidavits, the morion 
may, and should, be granted so  long as whatever ia before the district court demonstrates that the 
standard for the entry of summary judgment, a s  set forth in Rule 56(c), is satisfied. One of the 
principal purposes of the summary judgment rble is to isolate and dispose of factually un

supported claims or defenses, and we think it should be interpreted in a way that allows it to 
accom plish this purpose.5

Respondent argues, however., that Rule 56(e), by its terms, places on the nonmoving party 
the burden of coming forward with rebuttal affidavits, or other specified kinds of materials, only in 
resp on se to a motion for summary judgment "made and supported as provided in this rule." 
According to respondent's argument, since petitioner did not "support* Its motion with affidavits, 
summary judgment w as improper in this case . But a s  w e  have already explained, a motion for 
summary judgment may be m ade pursuant to Rule 56 "with or without supporting affidavits." In 
c a s e s  like the instant one, where the nonmoving party will bear the burden at proof at trial on a 
dispositive issue, a summary judgment motion may properly be made in reliance solely on the 5 8 0



“pleadings, depositions, answers to interrogatories, and admissions on file." Such a motion, 
whether or not accompanied by affidavits, will be "made and supported as provided in this rule," 
and Rule 56(e) therefore requires the nonmoving party to go beyond the pleadings and by her 
own affidavits, or by the “depositions, answers to interrogatories, and admissions on file," 
designate "specifio facts showing that there is a genuine issue fortrlal.“

We do not mean that the nonmoving party must produce evidence in a form that would be 
admissible at trial in order to avoid summary judgment. Obviously, Rule 56 does not rsquire the 
nonmoving party to depose her own witnesses. Rule 56(e) permits a proper summary judgment 
motion to be opposed by any of the kinds of evidentiary materials listed in Rule 56(c), except the 
mere pleadings themselves, and it is from this list that one would normally expect the nonmoving 
party to make the showing to which we have referred.

T he Court of Appeals in this case felt itself constrained, however, by language in our decision in 
A d ic k e s  v. S .H . Kress & C o ., 398 U .S .1 4 4 . 90 S.Ct. f 5 9 8 . 26 LEd.2d 142 (1970). There we held 
that summary judgment had been improperly entered in favor of the defendant restaurant in an 
action brought under 42 U.S.C. § 1983. in the course of its opinion, the A d ickes  Court said that 
“both the commentary on and the background of the 1963 amendment conclusively show that it 
w a s not intended to modify the burden of the moving party. . .  to show initially the absence of a  
genuine issue concerning any material fact." Id., at 1 5 9 ,90 S.Ct.. at 1 6 0 9 . We think that this 
statement is accurate in a literal sen se , since we fully agree with the

A d ic k e s  Court that the 1963 amendment to Rule 56(e) was not designed to modify the burden of 
making the showing generally required by Rule 56(c). It also appears to us that, on the basis of 
th e showing before the Court in A d ic k e s , the motion for summary judgment in that case should 
h ave been denied. But w e do not think the A d ic k e s  language quoted above should be construed 
to mean that the burden is on the party moving for summary judgment to produce evidence 
showing the absence of a  genuine issue of material fet^even  with respect to an issue on which 
the nonmoving party bears the burden of proof. on the
r a v in g  part^imay?bd1dischafged;by-'’s ^  ~

The last two sentences of Rule 56(e) were added, as this Court indicated in A d ic k e s , to 
disapprove a line of cases allowing a  party opposing summary judgment to resists properly 
m ade motion by reference only to Its pleadings. While the A d ic k e s  Court was undoubtedly 
correct in concluding that these two sen tences were notintended to re d u c e  the burden of the 
moving party, it is also obvious that they were not adopted to a d d  to that burden. Yet that Is 
exactly the result which the reasoning of the Court of Appeals would produce; in effect, an 
amendment to Rule 56(e) designed to fa c ilita te  the granting of motions for summary judgment 
would be interpreted to make it more difficult to grant such motions. Nothing in the two 
sen ten ces themselves requires this result, for the reasons we havs previously indicated, and w e  
n ow  put to rest any inference that they do so .

Our conclusion is bolstered by the fact that district courts are widely acknowledged to 
p o s s e s s  the power to enter summary judgments s v a  sp o n te , so  long a s  the losing party was on 
notice that she had to com e forward with all of her evidence. S e e  244 U.5.App.D.C.. at 167-168 . 
7 5 6  F.2d, at 189 (Bork, J„ dissenting); 10A C. Wright, A, Miller, & M. Kane, Federal Practice and 
Procedure § 2720, pp. 28-29 (1983). U would surely defy common sen se  to hold that Hie District 
Court could have entered summary judgment s u a  s p o n te  in favor of petitioner in the instant case , 
but that petitioner's filing of a motion requesting such a disposition precluded the District Court 
from ordering it.

Respondent commenced this action in September 1980, and petitioner's motion was filed 
in September 1981, The parties had conducted discovery, and no serious claim can be made 
that respondent was in any sense "railroaded" by a premature motion for summary judgment. Any 
potential problem with such premature motions can be adequately dealt with under Rule 56(f),6 
which allows a summary judgment motion to be denied, or the hearing on the motion to be 
continued, if the nonmovinq party has not had an opportunity to make full discovery,



In this Court, respondent's brief and oral argument have been devoted as much to the 
proposition that an adequate showing Of exposure to petitioner's asbestos products was 

m ade a s  to the proposition that no such showing should have been required. But the Court of 
A p p eals declined to address either the adequacy of the showing made by respondent in opposition 
to petitioner's motion for summary judgment, or the question whether such a showing, if reduced to 
adm issib le evidence, would b e sufficient to carry respondent's burden of proof at trial. We think the 
Court o f Appeals with its superior knowledge of local law is better suited than w e are to m ake these 
determinations in the first instance,

T he Federal Rules of Civil Procedure have for almost SO years authorized motions for 
summary Judgment upon proper showings of the lack of a  genuine, triable issue of material fact. 
Sum m ary judgment procedure is properly regarded not a s a  disfavored procedural shortcut, but 
rather a s  an integral part of the Federal Rules a s a  whole, which are designed "to secure the just, 
s p e e d y  and inexpensive determination of every action." Fed.Rule Civ.Prac. 1; s a e  Schwarzer,

Sum m ary Judgment Under the Federal Rules: Defining Genuine Issues of Material Fact, 99  
F.R .D . 465,467 (1984). Before the shift to "notice pleading" accomplished by the Federal Rules, 
m otions to dismiss a complaint or to strike a defense were the principal tools by which factually 
insufficient claims or d efen ses could be. Isolated and prevented from going to trial with the 
attendant unwarranted consumption of public and private resources. But with the advent of 
"notice pleading," the motion to dism iss seldom fulfills this function any more, and its place has 
b een  taken by the motion for summary judgment. Rule 56  must be construed with due regard not 
only for the rights of persons asserting claims and d efen ses that are adequately based  in feet to 
have those claims and d efenses tried to a jury, but a lso  for the rights of persons opposing such 
cla im s and defenses to demonstrate in the manner provided by the Rule, prior to trial, that the 
c la im s and defenses have n o  factual basis,

The judgment of the Court o f Appeals is accordingly reversed, and the ca se  is remanded for further 
proceedings consistent with this opinion, t t ia  s o  o rd e re d .

Justice WHITE, concurring.

1 agree thatthe Court of Appeals w as wrong in holding that the moving defendant must 
a lw a y s support his motion with evidence or affidavits showing the absence of a genuine dispute 
about a  material fact. I also agree thatthe movant may rely on depositions, answers to 
interrogatories, and the like, to demonstrate that the plaintiff h as no evidence to prove his ca se  
and h en ce  that there can be no factual dispute. BOtthe movant must,discharge,fee^burden^e a 
Ru le s ’p laceu pon h im titisn oten ou ghjp  mqyeJoLsgmmary judgment v^fhou^su^rting thlP*** 
m otion in anyway or with a  conclusory assertion that the p y ^ ' f i ^ n o ^ ^ e n c e  tp'prdvehis' 
c a s e .

>

A  plaintiff need not initiate any discovery or reveal his w itnesses or evidence unless  
required to do so under the discovery Rules or by court order. Of course, he must respond if 
required to do so; but he need not also depose his w itnesses or obtain their affidavits to defeat a 
sum m ary judgment motion asserting only that he h a s  failed to produce any support for his case , it 
is  th e defendant’s task to negate, if he can, the claimed basis for the su it

Petitioner Ceiatex d o e s  not dispute that if respondent has named a  witness to support her 
claim , summary judgment should not be granted without Celotex somehow showing that the 
n a m ed  witness’ possible testimony raises no genuine issu e  of material fact. Tr, of Oral Arg. 43, 
4 5 . It asserts, however, that respondent has failed on request to produce any basis for her case . 
Respondent, on the other hand, d o es  not contend that sh e  w as not obligated to reveal her 
w itn e sse s  and evidence but insists that she has revealed enough to defeat the motion for 
sum m ary judgment B ecau se the Court of Appeals found It unnecessary to address this aspect 

of th e  c a se , I agree that the ca se  should be remanded for further proceedings.

5 8 2
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TIMOTHY SCOTT, PETITIO NER v. VICTOR HARRIS

ON WRIT OP CERTIORARI TO THE UNITED STATES COURT OP 
APPEALS FOR THE ELEVENTH CIRCUIT

[April 30, 2007]

•JUSTICE SCALIA delivered the opinion of the Court.
We consider w heth er a law enforcem ent official can, 

consistent w ith the Fourth Amendment, attem pt to atop a 
fleeing motorist from con tinu in g  his public-endangering 
flight by ram m ing the m otorist's car From behind. Put 
another way: Can an  officer lak e actions that place a 
fleeing m otorist at risk o f serious injury or death in order 
to stop  the mutorist's f lig h t  from endangering the lives oT 
innocent bystanders?

I

In M arch 2001, a G eorgia county deputy clocked re
spondent’s vehicle travelin g  at 73 m iles per hour on a road 
with a 35-m iie-par-hour speed l im it  The deputy activated 
hia blue flashing lights indicating that respondent should 
pull over. Instead, respondent sped aw ay, initiating a 
chase down w hat is  in  m ost portions a two-lane road, at 
speeds exceeding 85 m iles per hour. The deputy radioed 
his dispatch to report th a t he was pursuing a fleeing 
vehicle, and broadcast its license plate number. Peti
tioner, D eputy Tim othy Scott, heard the radio communica
tion and joined the p u r su it  along with other officers. In 
the m idst o f  the chase, respondent pulled into the parking
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lot o f  a sh o p p in g  center and was nearly boxed in by the 
various p o lice  vehicles, R espondent evaded the trap by 
m aking a sh arp  turn, collid ing w ith  Scott's police car, 
ex itin g  th e  p ark ing lot, and speeding off nnce again  down a 
tw o-lan e highw ay,

Follow ing respondent's shopping center m aneuvering, 
w hich resu lted  in slight dam age to Scott's police car, Scott 
took o v er  .as th e  lead pursuit vehicle. Six m inu tes and 
nearly 1 0  m ile s  after the chase had begun, Scott decided to 
attem p t to term in ate the episode by em ploying a "Preci
sion  In terven tion  Technique ('PIT') m aneuver, which 
cau ses th e  flee in g  vehicle to spin to a stop." B rief for 
P etitio n er  4. H aving radioed his supervisor for perm is
sion , S co tt w a s told to u'[g]o ahead and take him  out'"  
Morris v . Coa-ela County, 433 F.lJd 807, S i t  (CA11 2005). 
Instead, Scott applied h is push bum per to the rear of 
respondent's v eh ic le .1 As a resale, respondent lo st control 
of h is  veh ic le , w hich  left th e roadw ay, ran duwn an  em
b ank m ent, overturned, and  crashed. R espondent Wa3 
badly injured and was rendered, a quadriplegic.

R esp ond en t filed  su it a g a in st D eputy Scott and others 
under R ev , S ta t . §1979, 42  U. S. C. §1983, a lleging, inter 
a lia , a v io la tio n  of h is federal con stitu tion al rights, viz. 
use o f  e x c ess iv e  force resu lting in a n  unreasonable seizure 
under th e  Fourth A m endm ent. In response, Scott filed a 
motion for sum m ary jud gm ent based du an assertion  of 
qualified  im m u n ity . The D istrict C ourt denied the motion, 
finding th a t  "there are m aterial issu es  of fact on  which the 
issu e of qualified  im m unity turns w h ich  present sufficient 
d isagreem en t to require subm ission, to a jury.'1 Harris v.

lScoU says he decidnd not to employ the PIT maneuver because be 
was "concerned that the vehicles were moving too quickly to safely 
execute the maneuver," Brief for Petitioner 4, Respondent agrees that 
the PIT maneuver could not have been safely employed. See Brief for 
Respondent 9. It is irrelevant to our analysis whether Scott had 
permission to take the precise actions he took.

5 8 4
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Couela County, No. 3 :01-C V -148-W B H  (ND Ga., Sept, 
23, 2003), App, to Pet, for C ert. <lla~42a. On interlocutory 
appeal,3 the U nited S ta tes  Court of Appeals for the Elev
enth Circuit affirmed th e  D istrict Court's decision to allow 
respondent’s Fourth A m endm ent claim  again st Scott to 
proceed to trial.3 T aking respondent's view  o f the facts as 
given, the Court of A ppeals concluded that Scott’s actions 
could constitute "deadly force" under Tennessee v, Garner, 
471 U. S. 1 (1985), and that tho use of su ch  force in this 
contest "would violate [respondent's] constitutional right 
to be free from excessive  force during a seizure. Accord
ingly, a reasonable jury could find that Scott violated 
|respondent's] Fourth A m endm ent rights." 433 F. 3d, at 
816. The Court o f  Appeals further concluded th a t “the law
ns it existed (at the tim e  o f the incident], w as sufficiently  
clear to give reasonable law  enforcem ent officers 'fair 
notice’ that ram m ing a veh icle under these circum stances 
w as unlawful.” Id., a t 817. The Court o f  Appeals thus 
concluded that Scott w a s  not entitled to qualified immu
nity. We granted certiorari, 5-19 U. S . __ (2006), find now 
reverse.

II
In resolving questions of qualified im m unity, courts are 

required to resolve a "threshold question: Taken in the 
light most favorable to the party asserting the injury, do

Cite as: S5Q U, 5. (20tm 3

3 Qualified Immunity \s “an immunity from suit rather than a mure 
defense lo liability; and like an absolute immunity, it is effectively tost 
if a case is erroneously permitted to go ta trial" Milcheil v. Forsyth, 
472 li. S. 611, 526 (1985). Thue, \va have held that an order denying 
quaUGed immunity is immediately appealable even though it is inter
locutory; otherwise, it would be 'effectively un review able." Id., at 527 
Further, “we repeatedly have stressed the importance of resolving 
immunity questions at tho earliest passible stage in litigation." Hunter 
v Bryant. 502 U, S. 224, 227 (1991) (per curiam).

3None of the other claims respondent brought against Scott or any 
other party are before this Court,
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the facts a lleged  show  the officer's conduct violated  a 
constitutional right? T h is  m u st be the in itia l inquiry." 
Saucier v . Katz, 533 U. S , 194, 201 (2001). If, and only if, 
the court Ends a  v iolation  of a  constitutional right, "the 
neat, seq u en tia l step is  to ask  w hether th e  right was 
clearly esta b lish ed  . . .  in  ligh t o f  the specific context o f the 
case." Ibid. A lthough th is ordering contradicts “[o]ur 
policy of avo id in g  unnecessary adjudication of constitu
tional issues," United Stales v. Treasury Employees, 513 
U. S. 454, 478 (1995) (c itin g  Ashwander v. TVA, 297 U. S. 
288, 348-3-17 (1936) (Brandeis, J., concurring)), w e have 
said th a t such a  departure from practice is "necessary to 
se t forth princip les w hich  w ill become th e basis for a 
(future] h o ld in g  th a t a righ t is clearly established." Sau
cier,'supra, a t 201,1 W e therefore turn to the threshold  
inquiry; w h eth er  D ep uty Scott’s actions violated the 
Fourth A m endm ent.

’ Prior to this Court's announcement. of Saucin's "rigid 'order of bat-, 
tie.'* Bross&vt v, Haugen, 543 U. S 194, 201-202 (2004) (ShsyER, J., 
ffoncurriflg), we bud described this order of inquiry 09 the "better 
approach," County of Sacramento v, Lewis, 523 U. S. 833, B41. n.5 
(1938), though not one that was required in all cases. Sue id., at 858- 
859 (BREVES, J., concurring); id., at 889 (STEVEMS, J„ concurring in 
judgment). Thera has bean doubt expressed regarding the wisdom of 
Saucier's decision to make the threshold inquiry mandatory, especially 
in cases where the constitutional question is relatively difficult add the 
qualified immunity question relatively straightforward. See, e.g„ 
Brosssau, supra, at 201 (Bkeyer, J„  joined by ScaUa and GlNSflURQ, 
J0-, concurring); Bunting v, Mellon, 541 U. S. 1019 (2004) (Stevens, J,, 
joined by CjnsBUHG and H re te r , JJ, respecting denial of certiorari); 
id., nt 1025 (ScAUA, J., joined by Eshnquist, C,J,, dissenting), Bee also 
Lyons v. Xenia, 417 F. 3d 565, 580-584 (CAB 2005) (Sutton, J,, concur
ring). We need not address the wisdom of Saucier in this case, how- 
ever, because the constitutional question with which we ore presented 
is, ns discussed tn Part III-B, infra, easily derided. Deciding that 
question Srst. is thus Che "better approach,'' Lewis, supra, at 841, n. 5, 
regardless of whether it is required.

5 8 6

jam
**

.



C ite a s: 55Q l i .  S. (2007)

O p in io n  of th e  C ou rt

5

ITT
A

The first step in a sse ss in g  the constitutionality  of Scott’s 
actions is to determ ine the relevant facts. As this case 
w as decided on sum m ary judgm ent, fchore have not yet 
bean factual findings b y  a judge or jury, and respondent’s 
version of even ts (unsurprisingly) differs substantially  
from Scott's version. W hen things are in such a  pasture, 
courts are required to view  the facts and draw reasonable 
inferences “in the IjghL m ost favorable to the party oppos
ing the [summary judgm ent] motion." United Status v. 
Diebold, Inc., 369 U. S .  854, 655 (1962) (per curiam); 
Saucier, supra, a t 201. In qualified im m unity cases, this 
usually  means adopting (as the Court o f Appeals did here) 
the p lain tiffs version of the facts.

There is, however, an  added w rinkle in th is case: exis
tence in the record o f a videotape capturing the events in 
question, There are no a llegations or indications that this 
videotape w as doctored or altered in any w ay, nor any 
contention th a t w hat It depicts differs from w h at actually 
happened. The videotape quite clearly contradicts the 
version of the story told by respondent and adopted by the 
Court or A ppeals.5 F or exam ple, the Court o f Appeals 
adopted respondent’s assertion s that, during the chase, 
“there wag little , i f  a n y , actual threat to pedestrians or 
other motorists, as th e  roada were m ostly empty and 
[respondent] rem ained  m  control o f  his veh icle/' 433 F. 3d, 
at 815, Indeed, reading the lower court’s opinion, one gets 1

1 J u s t ic e  St e v e n s  suggests that our reaction to the videotape is 
somehow idiosyncratic, and seems lo believe we are misrepresenting 
its contents. See post, at 4 (discerning opinion) ("In sum, the 
factual statements by the Court of Appeals quoted by the 
Court . . .  wore entirely accurate"). We are happy ts allow the 
videotape to speak for itself. See Record 33, Exh. A, available at 
hupd/wviw.supn:inewjurtus.gov/opuiianafvldEo/seott_v_harris-rmvb and 
in Clerk of Court's case file.

5 8  7
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the impression, that respondent, rather than  fleeing from 
police, w a s  attem pting to p ass h is  driving lest:

"[TJaking the facts from tha nan-movant's viewpoint,
[respondent] rem ained in control of h is vehicle, stowed 
for turns and in tersections, and typically used h is in
dicators for turns. H e did not run any motorists off 
the road. Nor w a s  he a th rea t to pedestrians in the 
shopping center park ing lot, which w as free from pe
destrian  and veh icu lar traffic ns the center w as closed.
Significantly, by the tim e th e  parties were back on the 
highw ay and S cott ram m ed [respondent], the motor
way had been cleared  of m otorists and pedestrians al
legedly because o f  police blockades o f  the nearby inter
sections.*’ Id., a t  S lo ^ S lfl (citations om itted).

The videotape tells quite a d ifferen t story. There w e see 
respondent's vehicle racin g  dow n narrow , two-lane roads
in th e dead  o f  night a t  sp eed s th a t  are  shockingly fast, We /
see ft sw erve around m ore th a n  a dozen other cars, cross 1. J
the double-yellow lin e , and force cars traveling in  both 
directions to their resp ective sh ou ld ers to avoid being hit;*
We see i t  run m ultiple red lig h ts  an d  travel for consider
able periods o f  time in th e occasion al center left-turn-only- 
lan e, chased by num erous police cars forced to engage in

“JUSTICE STSVENS hypothesizes that theso cars "had already pulled to 
the side of the road or w,ere driving along the shoulder because they 
heard the police sirens or saw tha flashing lights," so that "la] jury 
could certainly conclude that those motorists were exposed to no 
greater risk than persons who take the same action in response to a 
speeding ambulance.” Past, at 3. It is not our experience that ambu
lances and fire engines careen down two-lane roads at 85-plus miles per 
hour, with an unmarked scout car out in front of them. The risk they 
pose to the public is vastly less than what respondent created here. 
But even if that ware not so, it would in no way lead to the conclusion 
that it was unreasonable to eliminate the threat to life that respondent 
pared, Satiety accepts the risk of speeding ambulances and lire engines 
in order to save life and property: It need not. (and assuredly does not) 
accept a similar risk posed by a reckless motorist Qeeing the police,

5 8 8
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the sam e hazardous m aneuvers ju st to keep up. Par from 
being the cautious and controlled driver the low er court 
depicts, w hat w e see on the video more closely resem bles a 
H ollywood-style car chase of the most frightening sort, 
p lacing police officers and innocent bystanders alike at 
great risk o f  serious injury.7

A t the sum m ary judgm ent stage, facts m u st be viewed in 
the light m ost favorable to the nonm oving party only if 
there is a "genuine" d isp u te  a s  to those facts. Fed. Rule 
Civ. Proc. 56(c). A s w e  h ave em phasized, "(w]ben the 
m oving party h as carried its  burden under Rule 56(c), its 
opponent m ust do m ore than sim ply show that there is
som e m etaphysical doubt as to the m aterial facts___
W here the record taken  as a w hole could not lead  a ra
tional trier o f  fact to find  for the nonm oving party, there is 
no 'genuine issu e  for tria l.’” Matsushita Elsa. Industrial 
Ca. v. Zenith Radio Carp,, 475 U. S. 574, 5 8 6 -5 8 7  (1986) 
(footnote om itted). “(TJhe m ere existence o f  som e alleged 
factual d ispute betw een  the p arties will not defeat an 
otherw ise properly supported m otion for sum m ary judg
m ent; the requirem ent is  that there be no genuine issue of 
material fact.” Anderson v. Liberty Lobby, Inc,, 477 U. S. 
242, 2*17-248 (1986). When opposing parties tell two 
different stories, one o f which is  blatantly contradicted by 
the record, so  that no reasonable jury could believe it, a 
court should n ot adopt th a t version  of the facts for pur
poses of ruling on a m otion  far sum m ary judgm ent.

T hat was the case h ere  with regard to th e  factual issue 
w hether respondent w a s  driving in such fashion a3 to 
endanger hum an life. R espondent's version o f even ts is so 
utterly discredited by th e  record that no reasonable jury

’This is not to say thal each and every factual stale me at made by the 
Court or Appeals la inaccurate. For example, the videotape validates 
tho court's statement that when Scott rammed respondent's vehicle it 
was not threatening any other vehicles or pedestrians. (Undoubtedly 
Scott u-aited for the road to be clear before executing hia maneuver.)
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could  have believed him . The Court of A pp eals should not 
have, relied  on  such visib le fiction; i t  sh ou ld  have viewed 
the facts in th e  light depicted by th e  videotape.

B

Ju d g in g  th e  m atter on that b a sis , -we think  it is  quite 
clear that Deputy Scott did n o t v io la te  the Fourth 
A m endm ent. Scott does not co n test th a t his decision to 
term in ate th e  car chase by ram m ing h is bum per into 
respondent's vehicle constituted  a  “seizu re ” “[A] Fourth 
A m end m en t seizure [occurs] . , .  when there is a govern
m en ta l term ination o f Freedom o f  m ovem ent through 
m eans in tentionally  applied." Brower v. County of Inyo, 
<189 U . S. 593 , 596-597  (1989) (em p h asis deleted). See 
a lso  id ., at 5 9 7  (" I f .. . . th e  police cru iser h ad  pulled along
sid e th e  fleeing car and sid esw ip ed  it, producing the crash, 
th en  th e  term ination o f the su sp ect's  freedom  o f movement 
would have b een  s  seizure''). It is  also conceded, hy both 
sid es , that a claim of "excessive force in  the course of 
m ak in g  [a] — 'seizure' o f [the] person  - . . .  [is] properly 
an alyzed  u nd er the Fourth A m end m en t's ‘objective rea- 
son ab len ess' standard.’1 Graham v. Connor, 490 U, S. 386, 
3 8 $  (1989). T he question  we need to an sw er is whether 
Scott's actions were objectively reasonable.^

1

R esp ond en t urges Us to an alyze th is case as we analyzed 
Garner, 471 U . S. 1. S ee B rief for R espondent 16-29 . We

• J u s t ic e  St e v e  M3 incorrectly declares thi3 to be "a question of fact 
best reserved for a jury," and eoraplaina we are "usurp[Lngl the jury's 
factfinding function." Post, at 7. At the summary judgment stage, 
however, once we have determined the relevant set of facta and drawn 
ell inferences in favor of the nonmoving party to the extent supportable, 
by the record, sea Part 111-A, supra, the reasonableness of Scott’s 
notions—or, in JUSTICE St e v e n s ’ parlance, "[wjhethar [respondent's] 
actions have risen to a level warranting deadly force,” post, at 7—-b a 
pure question of law
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m ust first deaids, he says, w hether the actions Scott took 
constituted  "deadly force." (H e defines "deadly force" as 
"any use of force w h ich  creates a su bstan tia l likelihood oF 
causing death  or seriou s bodily injury," id., at 19.) If so, 
respondent cla im s th a t  Garner prescribes certain precon
d itions that m ust be m et before Scott's actions can survive 
Fourth A m endm ent scrutiny: (1) The suspect m ust have 
posed an  im m ediate th rea t o f serious physical harm to the  
officer or others; (2) deadly force m ust h ave been neces
sary to prevent escape;3 and (3) where feasible, the ofikor 
m ust have g iven  the su spect som e warning. See Brief for 
R espondent 17 -18  (citing Garner, supra, a t  9 -12). Since 
these Corner preconditions for u sin g  deadly force were not 
m et in th is case, Scott’s  actions were per se unreasonable.

R espondent’s  argum ent falters at its  first step; Garner 
did not estab lish  a m agica l on/off sw itch  th a t triggers rigid 
preconditions w henever an  officer's actions constitute 
“deadly force " Gamer was sim ply an  application of the  
Fourth A m endm ent’s  “reasonableness" test, Graham, 
supra, a t 383, to the u se  o f  a particular type of force in a 
particular situ ation . Garner held th a t i t  was unreason
able to kill a “young, slight, and  unarmed" burglary' sus-

C its  a s :  5 5 0  U . S ______ (2007)

’> Respondent, like tha Court of Appeals, defines this second precondi
tion as “'necessary to prevent escape,1” Brief for Respondent 17; Harris 
v. Coueta County. 433 F. 3d 307. 813 (CAll 2005), quoting Garner. 471 
U S.. at 11. But that quota from Garner is taken out of context The 
necessity described in Garner was, in fact, the need to prevent “serious 
physical harm, either to the officer or to others," Ibid. By way of 
example only, Garner hypothesized that deadly force may be used "if 
necessary to prevent escape" whan the suspect is known to have 'com
mitted a crime involving the infliction d t threatened infliction of serious 
physical harm " ibid., so thathia mere being at large posses an inherent, 
danger to society. Respondent did not pose that type of inherent threat 
la society, since (prior to thn car chase) he had committsd only a minor 
traffic offense and, os far aa the police were aware, had no prior crimi
nal record. But in this case, unlike in Gamer, it wns respondent’s flight 
itself (by means of a speeding Automobile} that posed the threat of 
"serious physical harm . . .  to others." Ibid.
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pect, 471 U. S t, a t 21, by shooting him  "in th e  back of the 
head" w h ile  h e was gunning aw ay on foot, id,, a t  4, and 
w hen  th e  officer “could not reasonably have believed  that 
[the suspect] . . .  posed any threat," and "never attem pted  
to ju stify  h is actions on any b asis other th an  the need to 
prevent an escape," id., a t 21 . W hatever Corner said 
about th e  factors th a t might have justified  sh ooting  the 
su spect in  th a t  case, such "preconditions" have scant 
ap plicab ility  to this case, w hich has vastly d ifferent facts, 
"Garner had  noth ing to do w ith  qne car strik in g  another or 
even  svith car ch ases in  g e n e r a l. . . .  A police car's bum p
ing a  flee in g  car is, in fact, n o t m uch like a  policem an’s 
sh ootin g  a gun so as to h it a person.” Adams v. St. Lucie 
County Sheriff's Dept., 962 F. 2d  1563, 1577 (C A il 1992) 
(Edm ondson, . J ., d issenting), adopted by 99S  F .  2d 923 
(OA11 1993) (en  banc) (per curiam). N or is the threat 
p osed  b y  th e  flight on foot o f an unarm ed su spect even 
rem otely  com parable to th e  extrem e danger to hum an life 
posed by respondent in  th is case, A lthough respondent’s 
attem p t to craft an easy-to-apply legal test, in  the Fourth 
A m endm ent context is  admirable, in the end  we m u st still 
slosh  ou r w ay through the faetbound m orass of "reason
ableness.'' W hether or not Scott’s  actions constituted  
ap plication  o f  "deadly force,” a ll th a t m atters is  whether  
S cott’s action s were reasonable.

2
Ip d eterm in in g the reasonableness of th e  m anner in 

w hich a se izu re is effected, ”[w)e m ust balance, the nature 
and quality o f  the intrusion  on th e individual’s Fourth 
A m end m en t in terests against the im portance of th e gov
ern m en tal in terests alleged to justify  th e  intrusion.” 
United Stales v. Place, 462 U. S, 696, 703 (1983), Scott 
defends h is actions by pointing to th e param ount govern
m ental in te r e s t  in ensuring public safety , and respondent 
now here su g g ests  this was n o t the purpose m otivating
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Scott's behavior. T hus, in judging whether Scott’s  actions 
were reasonable, we m u st consider the risk of bodily harm 
that Scott’s actions posed to respondent in  light o f the 
threat to the public th a t Scott w as tid in g  to elim inate. 
Although there is no obvious way to quantify tho risks on  
either side, it  is clear from the videotape that respondent 
posed an actual and im m in en t threat to the lives of any 
pedestrians who m ight have been present, to other civilian 
m otorists, and to the officers involved in the chase. Sea 
Part III-A, supra. I t  is  equally  clear that Scott's actions 
pused a high likelihood o f  serious injury or death to re
spondent—though not the near certainly of death posed 
by, say, shooting a flee in g  felon in the back o f the head, 
Bee Garner, supra, a t  4, or pulling alongside a fleeing  
m otorist’s car and shooting the motorist, cf, Vaughan v. 
Cox, 343 F. 3d 1323, 1 3 2 8 -1 3 2 ?  (GA11 2003). So how does 
a court go about w eighing the perhaps lesser  probability o f  
injuring or k illing num erous bystanders aga in st th e per
haps larger probability o f  injuring or killing a s in g le  per
son? We think it appropriate in th is process to take into 
account not only the num ber o f  live3 a t risk, but a lso  their 
relative culpability. It w a s  respondent, after all, who 
intentionally placed h im self and the public in danger by 
unlawfully engaging in th e reckless, high-speed flight that 
ultim ately produced, the choice betw een two ev ils that 
Scott confronted. M ultip le police cars, w ith  blue lights 
flashing and sirens b laring, had been  chasing respondent 
for nearly 10 m iles, h u t he ignored their w arning to stop. 
By contrast, those w h o  m ight have been harm ed h ad  Scott 
not taken th e action h e did w ere entirely innocent. We 
have little difficulty in  concluding it w as reasonable for 
Scott to take the action th a t h e  d id .10

C u e aa: SSO U . S .____ (2007)

l0Tha Court of Appeals cues Brower v. County of Inyo, -189 U. S, S93, 
595 (1989j, for its refusal tu "countenance the argument that by con
tinuing in ilea, a suspect absolves a pursuing police officer of any
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B ut w a it, s a y s  respondent: C ouldn’t  th e innocent public 
equally h ave b een  protected, and th e tragic accident en- 
tirely avoided, i f  the police h a d  sim ply ceased  their pur- 
suit? W e think th e police need not h ave taken  that chance 
and hoped  for th e  best. W hereas Scott’s  action —ram m ing 
respondent off th e  road— w as certain to elim inate th e risk 
that resp on d en t posed to  the p ub lic , ceasin g  pursuit was 
not. .First o f a ll ,  there would h ave been no w ay to convey 
convincingly to  respondent th a t th e  chase was off, and 
that he w a s free to go. Had respondent looked in h is rear
view m irror a n d  seen  the police cars deactivate their 
flash ing ligh ts and turn around, h e  w ould have h ad  no 
idea w h eth er th ey  w ere truly le ttin g  him  get aw ay, or 
sim ply d ev isin g  a  new strategy for capture. Perhaps the 
police knew  a shortcut h e didn't know , an d  would reap
pear d ow n  the'road to in tercept him ; or perhaps they were 
se ttin g  u p  e rnadhlnrk in b is path. flf. Broiwr, 4flS If. B , 
at Sf>-V, G iven such uncertainty, respondent m ight have 
been ju s t  as lik e ly  to respond by continu ing to drive reck
lessly  a s  by s low in g  down and w ip in g  his brow .11

Second , we a r e  loath to lay d ow n  a rule requiring the

/
\

possible liability for all ensuing actions during the chase," 433 F. 3d, at 
816, The only question in Brower was whether a police roadblock 
constituted a leisure under the Fourth Amendment. In deciding that 
question, the relative culpability of the parties is. of cqursa, irrelevant; 
a seizure occurs whenever the police are "raaponsibfle] for die termina­
tion of [a person’s] movement," 433 F. 3d, at B16, regardless of the 
reason for the termination. Culpability Is relevant, however, to the 
reasonableness of the seizure—to whether preventing possible harm tn 
the innocent justifies exposing to possible harm the person threatening 
them.

11 Contrary to Ju stice  Stevens' assertions, we da nut U!issum(e] .that 
dangers caosad by flight from a polios pursuit will continue after the 
pursuit ends," post, at 6, nor do we make any'"factual assumptions” 
past, a t 5, with respect to what would have happened if the police had 
gone home. We simply point out the unctrlattuics regarding .what 
would have happened, in response to respondent's factual assumption 
that the highspeed flight would havs ended.

5 9 4
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police to allow fleeing su sp ects to get aw ay w henever they 
drive so recklessly that they put other people's lives in 
danger. It is  obvious th e  perverse incentives such a rule 
would create: Every f lee in g  m otorist would know that 
escape is  w ith in  h is grasp, if  only he accelerates to 90 
m iles per hour, crosses the double-yellow line a few times, 
and runs a few red ligh ts. The Constitution assuredly 
does not im pose this invitation to im punity-earned-by- 
recklessness. Instead, w e  lay  down a more sensible rule: A 
police officer's attem pt to term inate a dangerous high
speed car chasn that th reaten s the lives of innocent by
standers does not v io la te  the Fourth Am endm ent, even 
when it p laces the flee in g  motorist at risk  o f  serious injury 
or death.

C ite as: 550 U . S . (2007)

* * *

The car chase that respondent in itiated  in. this case 
posed a su bstan tia l and im m ediate risk o f serious physical 
injury to others; no reasonable jury could conclude other
w ise. Scott’s  attem pt to  term inate the chase by forcing 
respondent off the road w as reasonable, and Scott is en ti
tled to summary judgm ent. The Court o f Appeals' decision 
to th e  contrary is  reversed.

It is so ordered.
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SU PR E M E  COURT OF T H E  UNITED STATES

R O B E R T  R. TO bAN u. JE FFR E Y  WAYNE COTTON

ON PETITION FOR WHIT OF CERTIORARI TO THE UNITED 
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No, 13-fiol. Decided May 5, 2014

P e r  C u r i a m .
D u r in g  the early m orning hours oT N ew  Year’s  Eve, 

200 8 , p o lice  sergeant Jeffrey C otton  fired three b u lle ts  at 
R obert T olan; one o f  those b u lle ts  b it i t s  target an d  punc
tured  T olan 's right lung. At the tim e o f  the shooting, 
T olan  w a s  unarm ed on h is p aren ts' front porch about 15 to 
20 feet aw ay from Cotton. Tolan sued, a lleg in g  th a t  Cot
ton had exercised excessive force in  violation o f the Fourth  
A m en d m en t. The D istrict Court granted summary' judg
m en t to  C otton, and th e  Fifth C ircuit affirm ed, reasoning  
th a t regard less of w h eth er Cotton used excessive force, he 
w as en titled  to  qualified  im m u n ity  because he did not 
vio late an y  clearly estab lished  righ t, 713 F . 3d 299  <2013), 
In a r tic u la tin g  the factual c o n te s t  of th e case, th e  Fifth 
C ircuit failed  to adhere to the axiom  th a t  in ru ling on a 
m otion for sum m ary judgm ent, "[t]ha evidence o f the 
n onm ovant is  to be believed , and a ll justifiab le inferences 
are to  b e  draw n in h is  favor," Anderson v. Liberty Lobby, 
Inc., 477 U. S . 242, 258  (1988). For that reason, w e vacate 
its  decision  an d  rem and the ease  for further proceedings 
co n s is te n t  w ith  this opinion,

t
A

T h e fo llow in g  facts, w hich  w e view in  the ligh t most 
favorab le to Tolan, are taken  from, the record evidence and 
the op in ions below. A t around 2:00 on th e m orning of 
D ecem b er 31, 2008, Joh n  E dw ards, a police officer, w as on 
p atro l in  Bellaire, T exas, w hen  he noticed a black N issan

&

£
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sport utility vehicle tu rn in g  quickly onto a residential 
street. The officer watched the veh icle park on the side of 
the street in  front of a h ou se . Tw o men exited: Tolan and 
his cousin, A nthony Cooper.

Edwards attem pted to  enter th e  license p late number of 
the vehicle into a com puter in  h is  squad car. B u t he keyed 
an incorrect character, in stea d  o f  entering p late number 
G96BGK, he entered 695B G K , T hat incorrect number 
m atched a sto len  vehicle of th e  sam e color and m ake. This 
m atch caused th e  squad car’s com puter to send an auto
m atic m essage to other police u n its , inform ing them  that 
Edsvarda had found a sto len  veh icle.

Edwards exited  his cru iser, d rew  h is service pistol und 
ordered Tolan and Cooper to th e ground. He accused 
Tolan and Cooper of h a v in g  sto len  the car. Cooper re
sponded, "That’s  not tru e.” Eocord 1295. A n d  Tolan ex
plained , “That’s  m y car." Ibid. Tolan  then com plied with 
the officer's dem and to lie  face-dow n on the hom e’s front 
porch.

A s it turned out, T olan  an d  Cooper were a t th e home 
w here Tolan lived  with h is p a ren ts . H earing the commo
tion, Tolan's parents ex ited  th e  front door in their paja
m as. In an  attem pt to  keep  th e  m isunderstanding from 
escalating into som eth in g  m ore, Tolan's father instructed  
Cooper to lie down, an d  in stru cted  Tolan and Cooper to 
say nothing. T olan and Cooper th en  rem ained Facedown.

Edwards told Tolan’s p aren ts th a t  h e  believed Tolan and 
Cooper had sto len  the v eh ic le . In  response, Tolan's father 
identified Tolan  a s  his son , a n d  Tolan's m other explained  
that the vehicle belonged to th e fam ily and th a t no crime 
had been com m itted. Tolan's father explained, w ith  his 
hands in the air, “(TJhis is m y nephew. This is my son. 
We live here. T his is m y h o u se .” Id., a t 2059, Tolan’s 
m other sim ilarly offered, “[S]ir th is  is a big m istake. This 
car is not s to le n .. . .  T h a t’s our car," Id., at 2075.

W hile Tolan and Cooper con tin u ed  to lie on the ground
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in s ile n c e , Edw ards radioed  for assistan ce. Shortly there
after, S e r g e a n t  Jeffrey C otton arrived on the scene and 
drew h is  p isto l. Edw ards told C otton that Cooper and 
Tolan h a d  ex ite d  a sto len  vehicle. Tolan's m other reiter
ated  th a t  sh e and her h usb and  owned both the car Tolan 
had b een  d riv in g  and th e h om e w here th ese  events were 
unfolding- C otton  then ordered her to stand  again st the 
fam ily's garage door. In response to C otton’s order, To
lan's m other ashed, "(A]re you  kidding me? We’ve lived 
her[e] IB  y ea r s . We’ve n ever had a n y th in g  like th is hap
pen before." Id., a t 2077; see  a lso  id ., a t 1465.

T h e p a r tie s  d isagree a s  to  w h at happened  next. Tolan’s 
m other and Cooper testified  during Cotton’s  crim inal tria l1 
that Cotton grabbed her arm  and  slam m ed h er again st the 
garage door w ith  such Force th a t sh e fell to the ground. 
Id., at 2035 , 2078 -2 0 8 0 . Tolan sim ilar ly  testified that 
Cotton p u sh ed  h is m other ag a in st th e  garage door. Id., at 
2479. In  addition, Tolan offered testim ony from his mother 
and photographic ev idence to d em onstrate that Cotton 
used enough force to leave bruises on h er arm s and back 
that lasted  for days. Id., a t  2 0 7 8 -2 0 7 0 , 2 0 89 -2091 . By 
contrast. C otton testified  in  h is  deposition  that w hen he 
was escortin g  the m other to  th e  garage, sh e  flipped her 
arm  up and to ld  him to g e t  h is hands o ff her. Id., a t 1043. 
He a lso  testif ied  that h e  did not know w h eth er he left 
bruises b u t believed  th a t he had not. Id., a t 1044'.

T h e p a r t ie s  a lso d isp u te  th e  m an n er in  which Tolan 
responded. T olan  testified  in his d ep osition  and during  
the crim inal trial that upon see in g  his m other being 
pushed, id., a t  1249, he rose to h is  k n ees, id,, a t 1928. 
Edw ards and Cotton testified  th a t Tolan rose to h is feet.

Cite as; 572 U, S ___ (2014  ̂ 3

The events described here led to Cotton’s criminal indictment in 
Herns County, Texas, for aggravated assault by a public servant, 713 
P. 3d 299, 303 (GA5 2013). He was acquitted. Ibid. The testimony of 
Tolan’s mother during Cotton’s trial is a part of the record m this civil 
action. Record 2086-2087.
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Id., a t  1051-1052 , 1121.
B oth parties agree that Tolan then exclaim ed, from 

roughly 16 to  20 feet aw ay, 713 F. 3d, at 303, "{G]et your 
fucking h an d s o ff my mom ” Record 1928. The parties 
also agree th a t Cotton then  drew h is pistol and fired three 
shots a t  Tolan. Tolan and h is m other testified  that these  
shots cam e w ith  no verbal w arning, Jd., a t 2019, 2080. 
One o f the b u llets en tered  Tolan’s chest, collapsing his 
right lung and piercing h is  liver. While Tolan survived, he 
suffered a life-a lterin g  injury that disrupted his budding 
professional b aseb all career and causes h im  to experience 
pain on a daily  basis.

B

In May 2009 , Cooper, Tolan, and T ok n 's parents fded 
th is su it  in  th e  S outhern  D istrict of Texas, alleging claim s
under Rev. S ta t. §1979, 42 U . S. C. §1983. Tplan claimed, 
am ong other things, th a t  Cotton had used excessive force 
again st him in  violation  o f  the F ou rth  A m endm ent.* 2 After 
discovery. Cotton m oved for sum m ary judgm ent, arguing 
that the doctrine o f  qualified  im m unity barred the suit. 
T hat doctrine im m u n izes governm ent officials from dam
ages su its u n le ss  th e ir  conduct h as violated a clearly 
estab lish ed  righ t.

The D istrict Court granted sum m ary jud gm ent to Cot
ton. 854 F. S u p p . 2d 4 4 4  (SD T ex. 2012). It reasoned that 
Cotton's use o f  force w a s  not unreasonable and therefore 
did not vio late the Fourth A m end m en t. Id., at 477-478 . 
The F ifth  C ircuit affirm ed, but on a  different basis. 713 
F. 3d 299. It declined to  decide w hether Cotton’s actions

2The complaint also alleged that the officers' actions violated the 
Equal Protection Clause to the extent they were motivated by Tolan's 
and Cooper's race. 854 F. Supp. 2d 444, 465 (SD Tex. 2012). In addi
tion, the complaint alleged that Cotton used excessive force against 
Tolan's mother, M, at 468. Those claims, which ware dismissed, id., at 
465,470, are not before this Court.
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violated  the Fourth A m endm ent, Instead, it h eld  that 
even  i f  Cotton’s conduct did violate the Fourth Am end
m ent, Cotton w as en titled  to qualified  im m unity because 
he did n ot v io late a clearly  estab lish ed  right, Id., a t  306.

In  reach in g  this con clusion , the Fifth  Circuit began by 
noting th a t a t  the tim e  Cotton sh o t Tolan, “it  w as , . . . .  
clearly estab lish ed  th a t  an officer had  the right to use 
deadly force i f  that officer harbored an  objective an d  rea
sonable b e lie f that a  s u s p e c t  presented  an ‘im m ediate  
threat to  [his] safety .’" Id., at 306 (quoting DcvUk v. 
Marccmld, 56T F. 3d  156, 1 6 7  (CA5 2009)). T h e Court 
of Appeals reasoned th a t Tolan failed to overcome the 
qualified-im m unity  b ar b eca u se  “an  objeotively-reasonable 
officer in  S ergeant Cotton's p osition  could have . . .  be
lieved" that Tolan “presented  an ‘im m ediate th rea t to the 
sa fety  o f  the officers.’" 713 F . 3d, a t 3G7.a In support o f  
th is  conclusion, the court re lied  on the following facts; the 
front porch had been “dimly-lit"; Tolan's mother had "re
fills [ed] orders to rem ain  q u iet an d  calm"; and Tolan's 
w ords h a d  am ounted  to a “verba[l] three[t]," Ibid. Most 
critica lly , the court a lso  rBlied on th e purported fact that 
T olan w a s  “m oving to  in terven e in ” Cotton's handling of 
h ia  m other, id., a t 305 , and that Cotton therefore could 
reasonably h ave feared for h is  life , id., a t  307. Accord
ingly, th e  court held, Cotton d id  n ot v io late clearly estab
lished  la w  in  shooting Tolan.

T he F ifth  Circuit d en ied  reh earin g  en banc. 538  Fed. 
Appx. 3 7 4  (2013). T h ree ju d ges voted  to grant rehearing. 
Ju dge D e n n is  filed a d issen t, contending that th e  panel 
opinion  ’’fa il[edj to ad d ress ev idence that, when view ed in 1

1 Tolan argues that the Fifth Circuit incorrectly Analysed the reason
ableness of Sergeant Cotton’s beliefs under the second prong of the 
qualified-immunity analysis rather than the first. See Pet. for Cert. 12. 
20. fkuause we rule in Tolan’s favor on the narrow ground that the 
Fifth Circuit erred in its application of the summary judgment stand- 
nrd, wa express no view as to Tolan’s additional argument.
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the ligh t m ost favorable to the plaintiff, crea tes  genuine 
issues of m ateria l fact a s  to w hether an objective officer in 
Cotton's position  could h ave reasonably and objectively  
believed th a t [Tolan] posed  a n  im m ediate, sign ificant  
threat of su b stan tia l injury to  him." Id., a t 377,

II
A

In resolving q uestions of qualified im m u n ity  at su m
mary judgm ent, courts en gage in a two-pranged inquiry. 
The first ask s w h eth er th e  facts, “[t]aken in  the light most 
favorable to th e party a ssertin g  th e injury, , .  . show  the 
officer’s conduct violated  a [.federal] right[.]'‘ Saucier v. 
Katz, 633 U . S. 194, 201 (2001), W hen a p la in tiff  a lleges  
excessive force during on investigation or arrest, the 
federal right at issu e  is  th e Fourth A m endm ent right 
again st unreasonable se izu res. Graham v, Connor, 490  
U. S. 386, 3 9 4  (1989). T h e inquiry into w h eth er this right 
was violated requires a  balancing of "'the n atu re and 
quality of the in trusion  on the individual's Fourth  
Amendm ent in terests  a g a in st  the importance dF the gov
ernm ental in terests  a lleged  to justify  th e intrusion."' 
Tennessee v. Gamer, 471 11. S. 1, 8 (1985); s e e  Graham, 
supra, at 396.

T h e second prong of the qualified-im m unity an alysis  
asks w hether th e  right in question  w as “clearly estab
lished” at th e  tim e of th e  violation. Hope v. Peher, 536  
U. S . 730, 739  (2002). G overnm ental actors are "shielded  
from liability for civil dam ages i f  their actions (lid not 
violate 'clearly estab lish ed  statutory or con stitutional 
rights of w hich a  reasonable person would h a v e  known.'” 
Ibid. “[T]he sa lie n t question  . . .  is w hether th e  sta te  of 
the law" at th e  tim e of an  incident provided “fa ir  warning” 
to th e  defendants “that th e ir  a lleged  [conduct] w a s  uncon
stitutional." Id,, a t 741.

Courts h ave d iscretion  to decide the order in  which to
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engage th ese  two prongs, Pearson V. Callahan, 555 U .S .
223, 2 3 6  (2009). But u nd er e ith e r  prong, courts may not 
resolve gen u ine disputes o f  fact in  favor of th e party seek' 
m g sum m ary judgm ent. S ee Brosseau v. Haugen, 54-3 
IF. S . 19  1 ,195 , n. 2 (2004) (per curiam); Saucier, supra, at 
201; Hope, supra, a t 733, ru 1, T his is nat a rule specific to 
q u a lified  im m unity; it is s im p ly  an  application  of the more 
gen eral rule that a “ju d ge’s function” at sum m ary judg
m en t i s  not “to w eigh th e  ev idence and determ ine the 
tru th  o f  the m atter but to  determ ine w h eth er there is a 
gen u in e  issu e  for trial." Anderson, 477 U . S., a t 249.
S um m ary ju d gm en t is appropriate only i f  "the movant 
sh ow s th a t there is no g en u in e  is s u e  as to an y  material 
tent a n d  the m ovant is e n titled  to jud gm ent a s  a  m atter of 
law." F ed , E u le  Civ. Prod. 56(a). In m akin g  that determi
nation, a court m ust view  the ev idence “in th e  light most 
favorable to the opposing party.” Adiebes v. S. H. Kress &
Co,, 3 3 3  U. S , 144, 157 (1970); see  a lso  And arson, supra, at * s
255.

O ur q ualified-im m unity  ca ses  illu stra te  th e  importance 
of d raw ing inferences in  favor o f  th e nonraovant, even 
w hen, a s  h ere , a court decides on ly  th e  clearly-established  
prong o f  th e standard. In  c a se s  a lleg in g  unreasonable 
sea rch es or seizures, w e  have instructed  that courts 
should define the "clearly estab lish ed ” right at issue on 
the b a sis  o f  the "specific con text o f th e  case." Saucier, 
su-pra, a t  201; see also Anderson v. Creighton, 4S3 U .S ,
635, 6 4 0 -6 4 1  (1987). A ccordingly, courts m ust take care 
not to d efin e a case’s “context" in a m anner that imports 
gen u in ely  d isputed  factu a l propositions. S ee  Brosseau, 
supra, a t  195, 198 (inquiring as to w h eth er conduct violated 
clearly estab lished  law “ ‘in lig h t o f  th e specific context 
of the case'" and constru ing "facts . . .  in a light most 
favorable to" the nonm ovant).

C ite as: 5 7 2  U . S , ______( 2 0 M ) 7
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B
In  holding th a t Cotton's actions did not violate clearly 

established law , the F ifth  C ircuit failed to view the evi
dence a t  sum m ary jud gm ent in  the light m ost favorable to 
Tolan with resp ect to th e  cen tra l facts o f th is case, By 
failing to cred it ev idence that contradicted som e of its key 
factual conclusions, th e  court improperly “weighletlj the 
evidence" a n d  resolved d ispu ted  issu es in  favor o f the 
m oving party, Anderson, 477 U . S ., at 249-

First, the court relied on its  view  that a t the tim e of the 
shooting, th e Tolans’ front porch w as "dimly-lit," 713 
F. 3d, a t 307. The cou rt appears to h ave drawn th is a s
sessm en t from  Cotton’s  sta tem en ts in a  deposition that 
w hen ho fired at Tolan, the porch w as “‘fairly dark,"’ and 
lit by a gas lam p that w as ’“decorative.’" Id., at 302. In 
h is own deposition, however, Tolan’s father was asked 
w hether the gas lamp w as in fact "more decorative than 
illum inating.” Record 155 2 . He sa id  th a t it w as not. Ibid. 
Moreover, T olan  sta ted  in hia deposition th a t two flood
lights shone on the d rivew ay during the incident, id., 
at 249G, and Cotton acknow ledged  that there were two 
m otion-activated ligh ts in  front o f  th e  house. Id., a t 103-1. 
And Tolan confirm ed th a t  a t  th e  tim e o f  the shooting, he 
w a s "not in darkness." Id., a t 2 4 9 8 -2 4 9 9 .

Second, th e  Fifth C ircu it s ta te d  that T olan’s mother 
“refu sed ] orders to  rem ain  quiet and calm," thereby “com- 
paundling]” C otton’s b e lie f  that Tolan “presented an  im
m ediate th rea t to  the sa fe ty  o f  th e  officers.” 713  F. 3d, at 
307  (internal quotation m arks om itted). B u t here, too, the 
court did n o t credit d irectly  contradictory evidence. Al
though the p arties agree  th a t Tolan's m other repeatedly 
'informed officers that T olan  was h er son, that she lived in 
the home in  front of w hich  he had parked, and that the 
vehicle he h a d  been d riv in g  belonged to h er and her hus
band, there i s  a d ispute a s  to  how calm ly sh e  provided thi3 
inform ation. Cotton sta ted  during h is deposition that
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T olan 's m oth er was "very ag itated ” w hen  sh e spoke to the 
officers. Record 103 2 -1 0 3 3 . B y contrast, Tolan’s mother 
te s t if ie d  at Cotton’s  crim inal trial that sh e w as neither 
"aggravated" nor "agitated." Id., a t  2075, 2077.

T h ird , th e  Court concluded th a t Tolan w as "shouting," 
713  P. 3d, a t  306, 308, and "verbally threatening" the 
officer, id., a t  307, in  th e  m om ents before the shooting. 
T h e cou rt noted, and the parties agree, th a t while Cotton 
w a s grab b in g  the arm  o f his m other, Tolan told Cotton, 
"(G]et y o u r  fucking h an d s off m y mom.” Record 1928, But 
T olan  te s t if ie d  that he "was a c t  scream ing." Id.., at 2544, 
A nd a ju ry  could reasonably in fe r  that h is words, in con
tex t, d id  n ot am ount to  a  sta tem en t o f  intent to inflict 
harm , Cf, United. States v . White, 258 P. 3d 374, 383 (CA5 
20 0 1 ) (“A th rea t im p orts ‘[a] com m unicated in te n t to 
in flict p h y sica l or o ther harm”1 (quoting Black’s  Law  
D iction ary  1480 (6th ed , 1990})); Morris v. Noe, 672 F. 3d 
1185, 1196  (CA10 2012) (inferring that the words “Why 
w a s you  ta lk in g  to M am a that way" did not constitute an 
"overt tlu'ea(t}'’). Tolan’a m other testified  in Cotton's 
cr im in a l tr ia l that h e  slam m ed  her aga in st a garage door 
w ith  en o u g h  force to  ca u se  bruising th a t lasted for days. 
Record 2 0 7 8 -2 0 7 9 , A  jury could w ell have concluded that 
a rea so n a b le  officer would have heard Tolan's words not as 
a th r e a t , b u t as a  son’s  p lea  not to  continue any a ssa u lt of 
h is m other.

F ou rth , th e  Fifth C ircuit inferred that at the tim e of the 
sh o o tin g , T olan  w as "moving to in tervene in Sergeant 
C otton’s" in teraction  w ith  h is  m other. 713 P. 3d, at 
305; s e e  a lso  id., a t 308  (characterizing Tolan’s behavior 
as "abruptly attem p ting to approach Sergeant Cotton,” 
th ereb y  “inflam  [ing] an  already tense situation"). The 
cou rt a p p ea rs  to have credited  E dw ards’ account that at 
th e tim e o f  the shooting, Tolan w as on both feet “(ijn a 
crouch" or a  "charging position’’ looking a s  i f  he w as going 
to m ove forward, Record 1121 -1122 . Tolan testified  at

6 0 4
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trial, however, that he w as on h is  knees w hen Cotton shot 
him , id., a t 1928, a fact corroborated by his m other, id., at 
2081, Tolan a lso  testified  in  h is  deposition that he “wasn’t 
go in g  anywhere," id., a t  2502, and em phasized th a t he did 
not "jump up,*' id., a t  2544 .

C onsidered together, these facts lead to the inescapable 
conclusion th a t the cou rt below  credited the evidence of 
th e  party seek in g  su m m ary judgm ent and failed properly 
to acknow ledge key evidence offered by the party opposing 
that m otion. And w h ile  “th is Court is  not equipped to 
correct every perceived error com ing from the low er federal 
courts," Baag v. MacDougall 454 U. S. 364, 3G6 (1982) 
(O'Connor, J ., concurring), w e in tervene here because the 
opinion  below  reflects a clear m isapprehension o f sum
m ary judgm ent stand ard s in  ligh t of our precedents. Cf. 
Brosseau, 5*13 U. S., a t  1 9 7 -1 9 8  (sum m arily reversing  
decision  in a Fourth A m end m en t excessive force case "to 
correct a c lear  m isapprehension  of the qualified  im m unity  
standard"); s e e  also Florida Depl. of Health and Rehabili- 
talive Sens. v. Florida Nursing Home Assn., -150 11. S. 
147, 150 (1981} {per eirriam) (sum m arily reversing an 
opinion that could n o t "he reconciled w ith the principles 
se t  out” in th is  Court's sovereign  im m unity jurisprudence).

The w itnesses on both sides come to this case w ith their 
own perceptions, recollections, and even potential biases. 
It is in  part for that reason that genuine disputes are 
generally resolved by juries in our adversarial system . By 
weighing the evidence and reaching factual inferences 
contrary to Tolan's competent evidence, the court below 
neglected to adhere to the fundamental principle that at 
the summary judgm ent stage, reasonable inferences 
should be drawn in favor of the nonmoving party.

Applying th a t principle here, the court should  have 
acknow ledged  and credited Tolan’s evidence w ith  regard 
to the lighting, his m other's dem eanor, w hether he shouted 
words that w ere an  overt threat, and h is positioning
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during the shooting* T h is  is  not to sa y , o f course, that 
th ese  are th e  only facts th a t  th e  Fifth  C ircuit sh ould  con
sid er, or th a t no other facts m ig h t contribute to th e rea
son ab len ess o f  the officer’s  action s as a m atter  o f  law . Nor 
do w e exp ress a v iew  as to  w h eth er Cotton's action s vio
lated  clearly  estab lish ed  law . We in stead  vacate  the Fifth 
Circuit's judgm ent so that the court can determ ine whether, 
w hen Tolan's evidence is  properly credited arui factual 
in ferences are reasonably  draw n in h is  favor. Cotton's 
actions violated  clearly  es ta b lish ed  law,

The petition  for certiorari an d  the NAACF L egal De
fense and E d u cation a l Fund’s  m otion to file a n  amicus 
curiae b rief a re .g r a n ted . The ju d gm en t o f the United  
S ta tes  Court o f A pp eals for th e  -Fifth C ircuit is  vacated, 
and th e  case  is rem an d ed  for furth er proceedings con
s is ten t w ith  th is  op inion.

*

It is so ordered.
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S u m m a ry  Judgm ent Problem

Paul is a sa lesm an. H e cla im s that he reached a  deal w ith  N e w  York Yachts, a N e w  Y ork  
co m p a n y , to b e its Texas rep resen ta tiv e  and  that it w o u ld  pay h im  a 5% co m m iss io n  on  
all boats he so ld  in T exas. H e  b ro u g h t su it in  federal court against N e w  York Y achts  
c la im in g  that it ow ed  h im  $100 ,000  in u n p a id  com m ission s. In su p p ort of h is cla im , Paul 
h a s produced a letter in w h ich  N e w  York Y achts offered to pay him  the 5% co m m iss io n  
rate.

N e w  York Yachts m oves for su m m a ry  judgm ent, attach ing an affidavit from  its sa les  
m anager that r a u l never resp o n d ed  to the letter offer and that N e w  Y ork Y achts n ever  
k n e w  or approved  of Paul s e llin g  its yachts.

A ssu m e  that the applicable con tract law  requires proof of an offer and a ccep tan ce in 
o rd er  fur there to be a b in d in g  contract. A lso  further that to hold N e w  York Yachts 
lia b le  under a quashcontraet th eory  there m u st be proof that it had k n o w led g e  that Paul 
w a s  w orking on its behalf but fa iled  to put a stop  to it,

1 la s  N ew  York Yachts sa tisfied  its burden of production  for m aking a su m m ary  
ju d g m en t m otion  under t'eln tox?  If so , w hat is Paul's burden in response to N e w  York 
Y achts's m otion?




