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10.

Discovery
Questions to Discuss
(Note: these quesﬁons cover several classes)

What are some of the reasons that we permit parties to engage in discovery before trial? (We
will talk about at least three primary reasons)

How is the scope of permissible discovery defined in the foderal rules? (Related question;
‘What are the major changes to the scope of discovery under the version of Rule 26 that went
into effect in December 20157)

What do we mean by nonprivileged matter?
‘What is the “American” rule with regarding to discovery?
‘What are parties” mandatory initial disclosure obligations under the federal rules?

What other mandatory disclosure obligations are there under the federal rules?

‘What is the purpose of Rule 277

Can you explain difference between interrogatories, requests for production, requests for
documents, and requests for admissions?

‘When it comes to information generally (including electronically stored information), what
are a parties’ preservation obligations?

Under the new version of Rule 37 that went into effect in December 2015, what are the
potential sanctions available if a party failed to take reasonable steps to preserve information
that should have been preserved in anticipation or conduct of litigation?
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THE STATE COURT LITIGATOR'S GUIDE TO
DISCOVERY IN FEDERAL COURT

BY CHRIS POPOV & LIANE NOBLE

court, litigating in federal court can feel like venturing

to a foreign land. But at least as far as discovery is
concerned, federal courts speak the same basic language of
discovery that is spoken in state court. Indeed, the stated goals
of discovery in both state and federal court are to allow par-
ties to obtain full knowledge of the facts and contentions, to
prevent trial by ambush, and to promote fairness.! And under
both systems, litigants have the same basic discovery mecha-
nisms at their disposal: requests for

FORTHETR]AL LAWYER WHO PRIMARILY PRACTICES in state

of the action for failure to prosecute.” Because there is no
corollary to the initial planning conference requirement
under the Texas rules$ litigators who find themselves in
federal court should familiarize themselves with Rule 26(f)
and be prepared for the conference at the outset of the case.
During the initial pretrial conference, parties must: (1)
consider the nature and basis of their claims and defenses
and the possibilities of settlement, (2) make or arrange for
the exchange of initial disclosures, (3) discuss preservation
of discoverable information, and (4)

disclosures, interrogatories, requests
for admission, requests for production,
and depositions.

Nevertheless, there are important dif-
ferences in how discovery is executed

Think of the differences between
state and federal discovery
as different dialects of the
same language.

develop a proposed discovery plan
for submission to the court.?

The requirement in federal court
that the parties themselves develop
a discovery plan also marks a

in federal court. The failure to recog- .
nize these differences can be embarrassing for the infrequent
federal practitioner, and can even have implications on the
success of a case. Think of the differences between state and
federal discovery as different dialects of the same language.
This article highlights some of the differences between the
two systems and serves as a quick and informal primer for
those who are not experienced federal court litigators. Think
of this as the state court practitioner's “phrase book™ for use
in federal court.

I. The Federal Rules Prohibit Parties from Serving
Discovery Until They Have Conducted a
Rule 26(f) Conference.

A key distinguishing feature of federal discovery practice
is the requirement under Federal Rule 26(f) that parties
conduct an initial pretrial conference before discovery can
begin. Discovery in a federal suit cannot begin until after
the completion of this initial conference.? This, of course,
contrasts with Texas state court practice, where the discovery
period begins at the commencement of a case, and parties are
generally advised to begin discovery immediately.®

Rule 26(f) requires parties to confer “as soon as practicable,™
and a party’s failure to do so can lead to sua sponte dismissal

significant departure from Texas
discovery practices. In Texas state court, “[e]lvery case
must be governed by a discovery control plan,”® and the
rules provide for different levels of discovery depending on
the amount in controversy or the complexity of the case.
Level 1 discovery rules apply to expedited actions under
Texas's recently amended Rule 169,° Level 2 is the default
discovery plan,’® and Level 3 applies when so ordered
by the court, either on the parties’ motion or the court’s
initiative."* In contrast there are no default discovery plans
in federal court; parties practicing in federal court must
develop a proposed plan on their own. Indeed, a party’s
failure to participate in good faith in developing and
submitting a discovery plan may lead to the imposition
of sanctions.!? This plan must state the parties’ views and
proposals regarding the following: (1) changes to disclosure
procedures, (2) discovery scope and deadlines, (3) issues
related to discovery of electronically stored information
(“ESI"), and (4) claims of privilege and protections.!3
Parties must file with the court a written report outlining
the discovery plan 14 days after the 26(f) conference. A
court may then memorialize the parties’ agreements into
ascheduling order.}* Failure to follow an order under Rule
26(f) can result in sanctions.!®
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II. Initial Disclosures Are Mandatory and
Automatic Under the Federal Rules.

Another unique feature of the federal discovery rules is
the mandatory and automatic nature of initial disclosures.
In Texas, a party may serve on another party a request for
disclosures pursuant to Rule 194.16 In contrast, the federal
rules require that certain information be voluntarily disclosed
without a discovery request.}” The purpose of this rule is to
accelerate the exchange of basic information and to eliminate
the paperwork involved in requesting such information.'®
Mandatory disclosures in federal court occur in three stages:
initial disclosures, expert disclosures, and final pretrial
disclosures. Initial disclosures are generally made within 14
days after the Rule 26(f) conference and must include informa-
tion regarding potential witnesses, documentary evidence,
damages and insurance.!” Expert disclosures must be made
by the date set by court order or agreed to by the parties 2°
Final pretrial disclosures must occur at least 30 days before
trial and must include information regarding witness identity,
deposition witness identity, and document identity.?!

I1l. Limitations on Written and Oral Discovery Are Found
Throughout the Federal Rules, as Opposed to Being
Dictated by a Particular Discovery Level.

A state court litigator should also note that the federal rules
impose different limits on the other forms of discovery,
and that those limits on discovery are found in different
places throughout the federal rules. Unlike the Texas rules,
which set forth varying limits on oral and written discovery
depending upon which of the three discovery control plans
apply, the federal rules apply a more uniform set of limits
that are specific to the type of discovery (e.g., requests for
admissions, interrogatories, or depositions), as opposed to the
type of case or the amount in controversy. With respect to
requests for admissions, for instance, the Texas rules impose
a limit of 15 requests for Level 1 cases,?* but do not limit the
number of requests in Level 2 or 3 cases. The federal rules do
not limit the number of requests for admissions, but a court
can impose a limit by order or local rule.?* With respect to
interrogatories, the Texas rules impose a limit of 15 for Level
1 cases and 25 for Level 2 cases.2* For level 3 cases, absent a
court order, interrogatories are subject to the Level 1 or Level
2 limnitations depending on the amount of relief requested.?> In
contrast, the federal rules limit the number of interrogatories
to 25 in all cases, absent leave or stipulation.?6 Finally, with
respect to requests for production, the Texas rules impose a
limit of 15 requests for Level 1 cases,?” but do not limit the
number of requests in Level 2 or 3 cases. The federal rules do
not limit the number of requests for production for any case 2®

The federal restrictions on deposition practice are also more
uniform than the multi-tiered approach set forth in the Texas
rules. In state court, regardless of the discovery control level,
no side may examine or cross-examine a witness for more
than 6 hours, excluding breaks.?® Additionally, for Level 1
cases, each party has 6 hours in total to examine and cross-
examine all witnesses, but the parties may agree to expand
the limit to 10 hours.3% In Level 2 cases, each side is limited
to 50 hours to examine and cross-examine opposing parties,
experts designated by those parties, and persons subject to
those parties' control.> Additional time may be allotted if
more than two experts are designated. In contrast, the federal
rules simply limit the parties to 10 depositions per side and
limit each deposition to one day of 7 hours absent leave or
stipulation.

The deadline by which parties must complete discovery is
also typically easier to calculate in federal court. In Texas,
the discovery period varies based on the discovery level.
In a Level 1 case closes 180 days after the first request for
discovery of any kind is served.®> The discovery period for
Level 2 cases closes on the earlier of 30 days before trial or
nine months after the earlier of the first deposition or the
due date of the first response to written discovery.>* Level 3
discovery periods end in accordance with Level 1 or Level 2
depending on the amount of damages sought and the issues
involved. Conversely, the deadline for discovery in federal
court is simply determined by court order.

The more uniform nature of the federal limits on discovery
has its advantages and disadvantages. On the one hand, the
federal rules make it less complicated to calculate deadlines,
time limits, and limitations on requests. On the other hand,
under the federal rules, individuals litigating a single $76,000
claim will be governed by the same default discovery limits
as two multi-national corporations litigating a complex $76
million suit. In other words, the federal rules may impose or
permit discovery that is disproportionate to the needs of the
case, which highlights the importance of thinking critically
about the needs of the case at the outset, and using the 26(f)
conference to set a scheduling and discovery control order
that makes sense for a given case.

IV. The Federal Rules Make It Easier to Compel
Discovery from Out-of-State Non-Party Witnesses.
The federal rules provide some advantages to parties seeking
discovery from non-party witnesses who work or reside out
of state. Tex. R. Civ. P. 201.1(a) permits parties to take deposi-
tions of witnesses located outside of Texas, but the litigant
must first determine the requirements of the other state’s
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courts. This could involve the use of letters rogatory, letters
of request, a commission or the filing of an ancillary action.,
The requirements vary from state to state and sometimes even
by county. In contrast, Fed. R. Civ. P. 45(a)(2) authorizes a
federal court to issue a subpoena to any witness in the United
States, subject to the limitation that the witness can only be
compelled to appear for deposition within 100 miles of where
the subpoena was served. Furthermore, once served with a
federal court subpoena, the witness can be compelled to travel
up to 150 miles from her residence or 150 miles from where
she was served to answer discovery; in state court a non-party
witness can only be compelled to appear for discovery within
100 miles of where she resides.?

V. The Federal Rules Require Automatic Disclosure of

Expert Witnesses and Expert Reports.
Another important distinction between federal and state
discovery procedures involves the discovery of expert opin-
ions, While the federal rules require parties to automatically
produce expert reports, there is no such requirement in
Texas state court. Rather, a party in state court may request
the report of an opposing party’s retained testifying expert
through its request for disclosure.3® The responding party
may then either produce the report or tender the retained
expert for deposition.’” Additionally, a party may move for
a court order requiring production of a retained testifying
expert’s report.®®

In contrast, the federal rules require that certain expert dis-
covery be voluntarily disclosed without a discovery request.>
These mandatory expert disclosures, as briefly described
above, must be made by the date ordered by the court, the
date stipulated by the parties, or at least 90 days before the
trial date.*® Unless otherwise stipulated or ordered, this
mandatory disclosure of any retained testifying expert must
also be accompanied by a written report *! While parties are
not required to produce the reports of non-retained testifying
experts, they must provide a disclosure summarizing the facts
and opinions to which the non-retained witness is expected
to testify.* It is also important to note that while drafts of
expert reports are discoverable in state court, the federal
rules treat draft expert reports as privileged work product 3

VI. The Federal Rules Set Forth a Different Mechanism
for Asserting Privilege and Challenging Claims of Privilege.
State court litigators should also be aware of three important
federal-state distinctions related to the discovery of privileged
information. First, the procedure for asserting a privilege is
different in federal court. In state court, in order to claim a
privilege, a party first withholds the information and serves

a withholding statement.** Then, the requesting party may
request a privilege log.* The respondent must then supply
a privilege log within 15 days of the request.*® In contrast,
under the federal rules, it is not necessary to request a privi-
lege log when the responding party asserts a privilege.*” The
federal rules place the burden on the respondent to notify
the requesting party that it is withholding information and
automatically serve a response that includes a privilege log.*

Second, state and federal courts handle differently the
inadvertent disclosure of privileged information. In Texas,
Rule 193 contains a snap-back provision, under which par-
ties who inadvertently disclose privileged information are
permitted to amend their withholding statements within 10
days of discovery of the accidental production.*® Materials
must then be promptly returned. Federal Rule 26(b)(5)(B)
similarly requires prompt return, sequestration, or destruc-
tion of any inadvertently disclosed privileged information,
but it goes even further and includes additional protections.
Under the federal rule, the recipient of an inadvertently-
disclosed privileged document is prohibited from using or
disclosing the information until the claim of privilege is
resolved. The recipient is also required to take reasonable
steps to retrieve the inadvertently-disclosed information if
the recipient has disclosed it to a third-party before being
notified of the privilege claim. Moreover, the federal rules
contemplate enforcement of additional “quick-peek” or
“claw-back” arrangements between the parties as a way to
avoid the excessive costs of pre-production review.”® Under
a quick-peek agreement, a responding party provides certain
materials for initial examination without waiving any claims
of privilege, the requesting party reviews the information and
designates the documents it wishes to have actually produced,
and the responding party conducts its privilege review on only
those specified documents.”* Under claw-back agreements,
production without intent to waive privilege or protection is
not a waiver so long as the responding party identifies the
documents mistakenly produced, and the receiving party’s
documents are returned.”?

Finally, the source of substantive privileges law differs
between state and federal court. In Texas, many privileges are
codified in the Rules of Civil Procedure or Rules of Evidence.
The rules contain specific provisions governing work product
privilege, attorney client privilege, spousal privilege, trade
secret privilege, clergy privilege, physician-patient privilege,
and mental health information privilege.>> Conversely, the
Federal Rules of Civil Procedure and Federal Rules of Evidence
do not codify privileges in the same way that the Texas rules
do. Rather, federal common law governs these concepts in
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cases based on federal question jurisdiction.’* In federal
cases premised on diversity jurisdiction, state law privilege
rules will govern,

VII. The Federal Rules Apply Different Standards for

Obtaining Protective Orders,
Parties in both federal and state court may file a motion for
protective order to limit the scope of discovery, but litigants
in federal court must.be prepared to show good cause. Texas
courts will issue a protective order to protect against undue
burden, harassment, or the invasion of a protected personal,
constitutional or property right.®> Federal courts require an
additional showing of good cause.”® In determining good
cause, many courts apply a balancing test to determine
whether the producing party’s burden of production and its
privacy interests outweigh the right of the opposing party
and the public.”

Parties may also seek to limit the disclosure of privileged or
confidential materials exchanged through a sealing order.
Under the stringent sealing requirements of Texas Rule of Civil
Procedure 76a, a party must file a written motion specifying
the grounds for protection and must post a public notice
stating the time and place of the hearing and inviting the
public to intervene and be heard.”® In federal court, records
may be sealed without public notice, and a sealing order may
often be obtained where the parties agree on confidentiality.”®

VIIl. The Federal Rules Envision a Two-Tiered
Approach to E-Discovery.

The federal rules and supporting case law create a more
comprehensive scheme for electronic discovery. In Texas, a
single e-discovery rule, Rule 196.4, requires responding par-
ties to produce electronic data that is “reasonably available.”60
1f the party cannot produce the information requested, it must
state an objection. If the court orders the responding party to
comply, the court must also order the requesting party to pay
the reasonable expenses of any extraordinary steps required
to retrieve and produce the information.5!

Whereas Texas e-discovery is governed by a single rule and
a single substantive Supreme Court case, federal e-discovery
provisions are integrated throughout the federal rules and
there are a plethora of decisions interpreting those rules. The
federal e-discovery scheme envisions a formalized two-tier
approach with less court intervention. Under the first tier,
a “party need not provide discovery of [ESI] from sources
that the party identifies as not reasonably accessible because
of undue burden or cost.™8? If there is a dispute, the rules
contemplate that the parties will meet and confer before filing

discovery motions.% If, after a conference, the parties are still
in dispute, the second tier of federal e-discovery is initiated.
Under the second tier, the responding party must show
that the information requested is not reasonably accessible
because of undue burden or cost. If that showing is made,
then the requesting party must show good cause for the
production.5* Whether practicing in state or federal court,
advocates should attempt to address e-discovery issues in
the early stages of the litigation.

IX. A Federal Court May Appoint a Magistrate Judge to
Set a Scheduling Order and to Rule on
Discovery Disputes.

Another facet of federal practice likely to affect the discovery
process is codified in 28 U.S.C: § 636 (b)(1)(A), under which
a federal judge may “designate a magistrate judge to hear
and determine any pretrial matter pending before the court,”
including the resolution of discovery motions. Indeed, many
judges refer all discovery motions to magistrate judges for
resolution.®’ Although parties may initially be taken aback
when they learn their discovery dispute is being decided by
ajudicial officer other than the Article Il judge to whom the
case was assigned, this practice may actually be beneficial
to the litigants. Disputes can often be decided more quickly
by magistrate judges, who routinely deal with discovery
issues and who often have more flexibility on their dockets

to for oral hearings.

X. The Federal Court’s Local Rules Sometimes Modify

the Discovery Rules in Material Ways.
Another essential consideration when conducting discovery
in a federal suit is the interaction of the district court’s local
rules with the Federal Rules of Civil Procedure and Evidence.
For instance, the Local Rules in the Northern District of
Texas contain filing requirements for discovery materials 5%
The Local Rules in the Western District of Texas contain
additional notice requirements for oral depositions, limits
on the number of requests for admissions, and pre-approved
interrogatories for which objections will not be considered.5”
In the Eastern District of Texas, the court runs a discovery
hotline answered by a judge to rule on discovery disputes. 68
While state district courts in Texas promulgate and enforce
local rules as well, they typically do not substantively alter
discovery limitations in the same way.

XI. Conclusion
To the experienced state court practitioner, discovery in fed-
eral court should not be a completely foreign and unfamiliar
experience. By and large trial lawyers in state and federal
court will have the same discovery tools at their disposal.
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There are, however, some nuanced differences, including: the
Rule 26(f) conference requirement; mandatory initial, expert,
and pre-trial disclosures; different limits on the various forms
of discovery (see Figure 1 below); more expeditious exchange
of expert evidence; different substantive and procedural rules
regarding privileges; and a more formalized two-tier approach
to e-discovery with less court intervention. This article is not

meant to provide an exhaustive list of all relevant distinctions,
but rather a preliminary reference point for newcomers to
federal discovery practice. The reader is encouraged to consult
the Federal Rules of Civil Procedure and Evidence as well
as the district’s local rules before proceeding with discovery
in federal court.

Figure 1.
==

T,

KR o B A A

.

sures in three stages:
initial, expert and
pre-trial. FED. R. Civ.
P. 26 @)(1).

Discovery | After parties complete | When suit is filed
Period Begins | Rule 26(f) conference.
Fed. R, Civ. P. 26(d)(1)
Discovery . |As ordered by the| 180 days after the first | Earlier of (1) 30 days before { Absent discovery con-
Period Ends | court or agreed by the | request for discovery is | trial or (2) nine months | trol order, refer to Level
parties. served. Tex. R. Civ. P.|after the earlier of (a) the |1 or 2 depending on
190.2(b)(L). first oral deposition or | amount of relief sought
(b) the due date of the
first response to written
discovery. Tex. R. Civ. P.
190.3(b)(1).
Disclosures | Mandatory disclo- | Not mandatory; must be requested under Tex. R. Civ. P. 194.2

May request disclosure
of documents, not con-
sidered a request for
production. Tex. R. Civ.
P. 190.2(b)(6)

No other limitation

No other limitation

Requests for

FED. R. Civ. P 36

No more than 15 written

No Limit

No Limit

25. FEp, R. Cwv. P,

Admissions | does not set a limit on | requests for admissions.

number, but a court | Tex. R. Civ. P. 190.2(b)(5)

can impose a limit by

order or local rule,
Interrogator- | Absent leave or stipu- | No more than 15. Tex. R. | No more than 25. Tex. R. | Absent discovery con-
ies lation, no more than | Civ. P. 190.2(b)(3). Civ. P. 190.3(b)(3). trol order, refer to Level

1 or 2 depending on

33@® amount of relief sought
Requests for | No Limit. Fep. R. | Nomore than 15. Tex. R. | No Limit No Limit
Production | Civ. P. 34 Civ. P. 190.2(b)4).
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Depositions

Fep. R. Civ. P. 30
sets a limit of 10
depositions per side,
but can be increased
with leave of court or
stipulation, Limited
to one day of seven
hours, absent leave or
stipulation.

No side may examine or cross-examine a witness for more than 6 hours,
excluding breaks. Tex. R.

Civ. P. 199.5(c).

Each party has 6 hours
in total to examine and
cross-examine all wit-
nesses, may agree to
expand to 10 hours, but
not more without court
order. Tex. R, Civ. P.

190.2 (b)).

Each side has 50 hours
to examine and cross
opposing parties, experts
designated by those parties,
and subject to those parties’
control. No time limit on
deposition of witness not
subject to either party’s
control, If side designates
more than 2 experts, other
side has 6 hours more for
each additional expert. Tex.
R. Civ. P. 190.3(b)(2).

Absent discovery con-
trol order, refer to Level
1 or 2 depending on
amount of relief sought

Discovery |Federal court may
Subpoenas |issue subpoena to
for Third any witness in the
Parties United States, but a

non-party witness can
only be compelled to
appear for discovery
within 100-miles of
where he resides. FED.
R. CIv. P. 45.

Tex. R. Civ. P. 201.21(a) permits deposition of out of state witness, but the
provision is subject to the requirements of the other state, which may involve
filing for a commission, letter rogatory, or ancillary action. A witness can only
be compelled to appear within 150 miles of her residence or where she was
served. Tex. R. Civ. P. 176.
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L In re Alford Chevrolet-Geo, 997 S.W.2d 173, 180 (Tex. 1999)
(“The primary objective of discovery is to ensure that lawsuits are
‘decided by what the facts reveal, not by what facts are concealed.”);
Alvarado v. Farah Mfg. Co., 830 SW.2d 911, 913-14 (Tex. 1992)
“(goals of discovery are “to promote responsible assessment of
settlement and prevent trial by ambush”); Clark v. Trallways, Inc.,
774 SW.2d 644, 646 (Tex. 1989) (“[Rjules regarding discovery .
. . were designed to . . . ensure fairness."); Shelak v. White Motor
Co., 581 F.2d 1155 (5th Cir. 1978) (discovery rules are designed
to prevent “trial by ambush” and “that sort of emergency litigation
which could degenerate into ‘quick-draw hip-shooting”); Burnsv.
Thiokol Chemical Corp., 483 F.2d 300, 304 (5t Cir. 1973) (“Properly

used, [the rules of discovery] prevent prejudicial surprises and
conserve precious judicial energies.”).

2 FeD. R. C1v. P. 26(d)(1). Exceptions to this rule include discovery
conducted before suit by the filing of a verified petition under
FED. R. Civ. P. 27, discovery conducted with leave of court after
suit is filed but before the Rule 26(f) conference, and discovery
conducted in certain proceedings exempt from the Rule 26(f)
conference requirement as outlined in FED. R. Cv. P. 26(a)(1)(B)
and the 2000 Notes to FED. R, Civ. P. 26, at 915.

3 Broomyv. Arvidson, No, 04-00-00214-CV, 2001 WL 220058, at *5
(Tex. App—San Antonio 2001, no pet.) (trial court properly denied
continuance because plaintiff’s delay in serving discovery requests
over three months after she filed her original petition indicated
a lack of diligence); see also Patrick v. Howard, 904 SW.2d 941,
946 (Tex. App.—Austin 1995, no pet.) (promptness of discovery
requests is an indication of diligence).

* FED. R. C1v. P, 26(£)(1). The conference must occur at least 21
days before a scheduling conference is to be held or a scheduling
order is due under Rule 16(b). Under Rule 26(£)(), courts may by
local rule require an expedited schedule for the conference and
written discovery plan report,

3 See Spencer v. United States, No. C-11-122011, WL 1158552, at
*3 (S.D. Tex. Mar. 25, 2011) (dismissal for failure to prosecute was
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proper where plaintiff failed to confer with defendant as required
by Rule 26(f).

6 By permitting parties to submit an agreed discovery order in
Level 3 cases, Texas Rule 1904 clearly contemplates, but does not
require, a discovery conference. Tex. R. Civ. P. 190.4. Additionally,
Texas case law suggests that parties in state court should engage in
a discovery conference when electronic information is involved. See
In re Weekely Homes, LP, 295 SW.3d 309, 321 (Tex. 2009) (parties
should meet and confer regarding protocols for electronic discovery
before requesting information).

7 FED. R. CIv. P. 26(D)(2).

8 Tex.R. Civ.P. 190.1.

9 Level 1 discovery plans also apply to divorce suits not involving
children in which the marital estate is valued at less than $50,000.
Tex. R. Civ. P, 190.2(2)(2). However, the expedited actions process
does not apply to suits involving a claim under the Family Code,
Property Code, Tax Code or Chapter 74 of the Civil Practice &
Remedies Code. Tex. R. Civ. P. 169(a)(2). It does not apply when a
party files a petition for injunctive relief. Tex. R. Cvi. P. 190 cmt.
2 (1999).

10 Tex. R. Civ. P. 190.3.

I Tex. R, Civ. P. 1904.

12 Fep. R. Cwv. P. 37(0).

13 Fep. R. CV. P. 26(H)(3)(A)-(F).

4 Fep. R. CIv. P. 16(b).

15 FEp. R. Q. P. 37(b)(2).

Tex. R. Civ. P. 194.1. Under the recent amendments to Rule
190.2, a party ina Level 1 case may request disclosure of documents,
electronic information, and tangible items in the disclosing party’s
possession in addition to disclosures under Rule 194.2. Tex. R. Civ.
P. 190.2(b)(6). This type of request is not considered a request for
production. Id.

7 Fep. R. Q1v. P. 26(a).

181993 Advisory Committee’s Notes on FED. R. CIv. P. 26, at 92.
19 Fep. R. QIv. P. 26()(1).

20 Fep. R. CIv. P. 26(2)(2). The specific requirements for expert
disclosures are discussed below.

21 Eep, R. CIv. P. 26(a)(3).

22 Tex. R. Civ. P. 190.2(b)(5).
23 Fep. R. Civ. P. 36.

# Tex. R. Civ. P. 190.2(b)(3).
25 Tex. R. Civ. P. 190.4(b).

26 Fep, R. Civ. P. 33(a)(1).

T Tex. R. Civ. P. 190.2(b)(4).
28 FEp. R. CIv. P. 34.

29 Tex. R. Civ. P. 199.5(c).

30 Tex. R. Civ. P. 190.2 (b)(2).
31 Tex. R. Civ. P. 190.3(b)(2).

32 Fep. R. Cwv. P. 30.

33 Tex. R. Civ. P. 190.2(b)(1).

3 Tex. R. Civ. P. 190.3(b)(2). The Level 2 discovery period for
Family Code cases ends 30 days before the trial date. Tex. R. Civ.
P.1003(HMA). |

35 Tex. R. Civ. P. 176; FED. R. Cv. P. 45.

36 Tex. R. Civ. P. 194.2()(#)(A).

37 Tex. R. Civ. P. 195.

38 Tex. R. Civ. P. 195.5.

3 FED. R. C1v. P. 26()(2).

9

11

2 14

4 FED. R. Cw. P. 26(b)4)(B).

4 Tex. R. Civ. P. 193.3.

.

4 Id,

47 FED, R. CIv. P. 26(b)(5)(A).

® .

49 Tex. R. Civ. P. 193.3(d).

302008 Advisory Committee's Notes on FED. R. EVID. 502, at 916.
312006 Advisory Committee’s Notes on FED, R, CIv. P. 26, at 927.
21

5 Tex. R. Civ. P. 192.5; Tex. R. Evid. 503-510.

5+ FED. R. EvID. 501.

%5 Tex. R. Civ. P. 192.6,

¢ FED. R. Cv. P. 26(c)(1); In re Terra Int’l, 134 E3d 302, 306-07
(5th Cir. 1998).

57 Gutierrez v. Benavides, 292 F.R.D. 401, 403-405 (S.D. Tex. 2013);
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66 Northern District of Texas LR 5.2.
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LIvING DAILY WiTH WEEKLEY HOMES

BY KENNETH } WITHERS & MONICA WISEMAN LATIN

INTRODUCTION

Texas led the natibn in adopting a specifie procedural tule
add ressing the discovery of elecuranically stored information
{ESEL Tex. R Cw, P 1964 bas been with ws sinee (299,
and although It wis a new and novel rule, theme have been
remarkably few appellte opmions addressing the subjeat.!
Alier ten years, the Texas Supreme Coun ook the opportu-
ruty presented by i 1e Weeldey Homes® to provide a detmiled
blueprint for requesting ESI That blueprint dearly 5 not
from a patern book, Discovery of ESI reyuires custom legal
carpentry, lor gaod reasens W takes thoughy, planning, and
carnmuniecation betwedn opposing counsel (o avold wrming
dhscovery of ESlmias money p. While Rule 1964 provides o
pracedural framework or punies who insist on larmal mouon
practice, the eost and delay of lutgating ESE discovery fsues
tan be significantly mduced—ot chiminaed altogether—with
sOITIe Conymon-sense cooperation between oppoding coensel
12 develop a lar and proponttonal diseovery uflding plan
before breaking ground .

In this artcle. we discuss why disicovery of ESLis different
from the discovery of paper o which lawyers were aecustomed
before the 1999 amendments, and how the Texas Rules of
Civtl Pragedure address these dilferences in Rule 1964, Then
we review the background facts of Weekley Hamesand explare
the Supreme Court'sappheaton of the rule We alsn sue how
Weekly Homes has been applied 1n subscquent appellate court
decisions Finally. we ook at the Court’s practical ndvice for
hiignms seeking or cesponding o discovery of ESI and the
Zourt’s ¢all for plwming, communication, and cnopemnon
betwien opposing partics in litigaton,

1. Why discovery of ES! is different

We live in o world of elecimnie tnlormavion Almast every-
thing we read, listen to. watch, wrile. or comimunicaw to
vthers 15 geneoited, stored, or transmitted using contputer
wehnology. In business, government, education, entenain-
met, and almost all other human endeavars, relatvely hade
wiormation is commitied to paper In the fist instance

Although exuet statistics are difficult to come by, eepertshave
long helieved thae 93 percent of all business documents are
created electronically and only 30 percent ace ever primed
ta puper.? While paper documents abound. almust all paper
documenysare prnonts information (rom computer files. Ask
yoursell when you last saw a (ypewriter being used routinely

in a business, government oflice, schoul, oc even at hote

Recent statistical research confirms that we are overwhelm-
mgly 8 “dignal” wformaon soowy, According e the
Unisersty of California a1 San Dege's Globul Informauon
Industry Center, Americon consumers revelve only about
B 61% ol their information in print form, measured 10 words.
Measured in time, the average Amerlean spends only 6 hour
per day reading printed niaterinl Measused in compregsed
bytes, print constitmes only 02% of all information medi.?
The researihers note that “{njew digial wehnolsgies eominue
t remtake the American home.”

Ten years oo 40 pergent of U8, houscholds had a
personal computer, and ooy one-guarier of those had
Inlernet ncoess, Current cstimntes wre thay over 70
percent of Americans now own & personal computer
with Internet access, and increasingly that access is
hgh-speed via broadband connecuvity, Adding iPhones
antd other smart’ Wireless phones, which are computers
in all buy name, personal computr ownership wicreases
1o mure than 80 pereent. |} The averyge American
spends nearly three hows per Hay un the vompaner, nog
mcluding time w work, ®

The use of computers Lo gencrare, manage, and communicate
information has signihicam consequences that go far beyond
simply changing the way we write and store mformation,
Some of these are estenstons of prollems that could aceur in
tha paper documunt world, Others are unique to the conputer
world. But these consequences regquire us Lo approach the
discovery of electronically stored formation (ESD differently
than we approached the discovery of puper documents,

A, Volume

The firsi——and pethaps the most obvisus—consequence of
our eonverston 1o digital imformation sechnology 18 an explo-
sion in the volume of data that may be subject to discovery. or
that needs to be stfted through tolocate thiat which 1s subject
1o discovery. Two leacing elecironic discovery thinkers nute
that “hlna small business, whereas formerly there was usually
o four-drawer file cabinet full of paper records, now theee
14 the eyuivalent of tvo thousand Teur-driwer file cabinets
Tull of such records, all contained wn a cubte foot ur so inthe
form of electronically stored information.™
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The increase in volurae {5 due to 2 aumber of fictors. Owe
i that slecronie information systems tend o antometeally
zeplicate and Blora qumerous coples of Hlxs {n a viriety of
locations, The Same BJ:-m: slighQy different versions—may
be found on several active areas of the computer hard drive,
or as duplicatz filss maintnined for backup purposes, or
an archivdd and dicaster media, A seeond reason for the
proliferatien of ESI is that usexs tend 1o distributs toples
of their work [ar and wide, becausa it Is so fast and ey 1o
do. Gone are the days when one topy of i office yzport o
memotandum was droulatzd to 20 or more prople, each of
whom chacked thelr name off the distribudnn st and prezed
it on to the next. Todzy, s report or memaorandum, with s fow
keystrokes, is replicated in the e directorles or on the hard
drives of every member of the organization, A third reason
for the! profiferadon of EST is that many human communiea-
tions that used to be reladvely or purely ephemeral, such es
telephose calls xnd handwritten notes, e ow routiuely
conducted using electronie information systams, leaving a

mote-orless permanent record. The sheer volume of emall,

essental envirmment for tanslating slecoonde fmpulses
into informasion) and the evergrowing smay of application
software that allows the information 1o be creatad, ménaged,
and viewed. Without the proper elements of the system in
place, EST is Jun # vast assembly of positive apd negadve
charges prranged on ruagneticmedia, Ax Baran and Paud write:

[QJuize recently there has been an evolutionary burst
in writing technology ~ 2 Jagped puncuation on a 50

+ genturyslong sins wava A mick sucpession of advances
clusterad or sysced 1ogether, o emearge it 2 radically
new and mote powahd writing techoology, Thesz
inchde digitzadon; rzal time compudng; the miero~
pracessor; the personal computer, eamall; Jocal and
wide-area nerwirks leading to the Internst; the evolodon
of suftware, which has *locked in' seamlzss editing asan
almnast unlversal funeron; the World Wide Wab:, and of
rourse people and thelr technique. These constituents
hxve swirledinto an information complex, now kmowa
as the “Informadon Ecosystzmn.? I such 1 system,

for insunu.isztagéii:}g. Ascording whole exhiblts an tmargent b

1o the raspected ta pgy research . thacis much more than the sam ol the
firm Rﬁaﬁ Group, g‘l billion According to the respectad parts. Critically for law, such systems
email messages were sent per day In technology research firm Radicat | conpmbeundersiond ote:cplmmdhy
2009, and thet number il dowble | Group, 247 billion emall messages | any tne person,®

by 20137 if the sverape office worker | were sent per day in 2009, and that

sznds or reeives approximately 100 number will double by 2013. Struply pur, lawyers withouc infor-
businessrelated email messagesa day : ‘ maten management expertse arz
(a2 conservative estirmate) and all were seldom in 3 position to either know

saved, 25,000 email megsages will secnmulate in vhat office
worker's maithox in the course of a yzar. In i organizadon
with cven a rudimentary elecuonic informezdon system,
that volume would be magnifed by the systee's antoratle
replication and backup operations, as well 25 users’ tendency

to send rmail to multiple reciplants,

B. Complexity

A second importam feature of EST that distinguishes it
from paper documentztion, and that necessizates a different
zpproach o diseovery, is that ESLis created, maintained, snd
stared in complex systems, and often cannot be extracted
from these systems withont difficulty. Almost anyope c2n
understand the techaology of phper records—pen and ink,
rypewritzr and Bling eabinet, catbon and photocopier. While
the physical hlz organization might have been complex, no
speciz] equipment o expertise beyond Uteracy in the relevant
language was needed to aceess the iformation stored oo
peper documents, ESL, howeves, is the product of a complex
set of relatanships between physical equipment (coraputer
drives and storage media), operating systems (praviding the

what they shonld be asking for in elecironie disenvery, or
grovide g response to 2 yequest, withow), an vndasianding
of the systems with which they are dealing, Even when they
have the relevant ESL, they arehard pressed to explain here
fr came from or lay the proper Iundatdon for sdniesion of
the ESI as evidenes®

£, Preservaton

One fmportant element of the compledty of £51 that further
distinpuishes it fom paper documentation is its essentielly
ephemeral nanure. This is not the sawe as the ephemerl
natuze of unrecorded spoken words, which arz iy gooe
once they ate uttered, but clogar to the originel meaning of
ephemers~—informaton reconded for very short retenton.
Information systems record informadon in a variety of
ways, ahmost all intended for short rerznton or migradon
to 135 hansitory media. Electronic information systems
are constantly taking (o new data, moving data 1o vazied *
texporaty storage aveas, overwriing stale ot duplica:; dat,,
ard, delering whols files, Most of this activity is ucrurrmgar
high speed and without sny human interventon. Tradirional
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concepts of “praservation” devaloped for ihe paper world
sinply cannet apply.

Thixz 13 niot 1o suy that "pmmuon is impossible, In fact,
electronic jnformation systems are l:apab!z of storing vast
amoupts of Informarion fot long periods of Hme, ind betamse
of the complexity snd replicaton of data within systems,
almast nothing Is actually lost. However, locating specific
data and locking it down In a formn that can be accessed for
later nse required prowpt action, may recuine spa:clalized
expertise, and can be consderably more expensive than
simply setting aside 8 hex of paper documents,

D. “Dark Data"

A fina} fctor tha disinguishes electyonic discovery frem
disenvery of paper documentation is what some informasion
scienises have dubbed "the riss of dark dara® This refers
to EST that is ereated by informagion systmns themselves,
and not intentonally by people using the systems. “Dark
_ data” poes heyond the email, word processing, spreadshests,
datzbases, videos, and other documents that users creziz and
access routiiely, Tha phrasz “dark data” was eoingd recently
by researchers ot the Ur.uvursiry of California at San Dizge,
who hypothesized

... that most daa is crzated, usad, and thrown imy
weithout any peyson ever being awaze of lts existence.
Just as conalt dark matter is detested indirectly only
thraugh its effzct ou things that we czn see, dark data
is ceot directly visible 10 people. The family aswo {or
automobiles) is a more typical example of dark data,
Luxury and high-performanes cars today cay more
thas 100 migoconirollers sud several hundred sensors,
with update rates maging from ooe 10 more than 1,000
readings per seeond. One estirnare {s that from 35 to 40
pereentofa car's stichet price goes o pay forsoftwarz and
electyonies, As microprocessors and sensors'talk to each
pther, thelr sbiltry to process infoymarien betomes exitics]
[or o salety, For example, nirbags use acteleromaters,
which measure the physieal moton of a thry silicod beam,
From that motion, the ¢a's acceleration is caleylated, and
.approdmalely 100 dmies earh second, this data is sent
W a mirroprocessor, which uses the last few seconds of
mmessurements to decide whether and at what intensity
to inflaie thezirhag in the evert of a eollision. Over the
life of an auto, each secelevormeter will produce more
than ops billion measurenents, Yet in a rash, cmly the
st few data points uecrim:al.”‘ et

Tap g

This 'ESI Is buried tn the vn!uma and cumplumy of elec-

]

tropic information systems, but may be Mghly relevant w
a legal action and is entizely within the potential scope of
discovery in the appropriate case. More commpn forps pf
“dark dan” that have been the subjeet of disenvery in elvil
lirigadon aze the eddresses of peopls who visit web stes,

automateally recorded by web suver software,!t and the
structure of complex databases fom which 2 party needs
to dertvz particular data 32 Perhaps the mast coxomen form
of *dark data” subject to discoveryls metadats, the tracldng

" information that computes applicatons and systems generats

zbonr eomputer fles themselves, such as the r.‘au: of creation
or the date 3 le was last acczssed2
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TACKLING E-DISCOVERY ON A BUDGET

BY SHAWN RAYMOND

hiring =n putsida vendor lo take charge of the entire
data collection aud production process, Including
hosting an en-line platforn for decumens veview. But going
this route is not thazp, Indexd, for many clisnts, gardeulaly
{ndividunls and small businasses, it is probibidvely repensive.

M ANY COMIAERCIAL CASES ARE LARGE ENOUGH 10 justiy

Having recently completed severzl moderutely sized elec-
rronic document productions in plaindif-sids comrereiz)
contingency fex ceses for clisnts who ars paying expenses, §
am happy to shaiz my still evolving approach to carrying out
*do-i-ymusel” electranic discovery for costeonscinus cliants,

Reach Early Agraemant an How to Produca E-Discavery
At the ouiset of each ease, | work to get 2l pardes ta zgres
on the format lor how o] eleceranic producden, patimistly
emzils, will take place, At Susrnan Gotlrey, we propose the
following standard agresseent:

Elestonic doturnents will be produced, o wxtent
possble, iy POF formal. U necessary, the parties
will exchangs spplicarion dats clecrronically fa the
natiye format kept by the producing party, We will
produce 2 bates numbered fls lsting of the Ble
names aud direciory struesvre of whatis on sy Cls
or DYDs exchanged that do mot conlain electronic
documests produced in the FDF format 1 such
applicarion dats is used at wial or in deposidon,
the pary inwoducing the data will indicate in the
footer on the hard-copy version (or on 2 Separatz
cover shes) (2) the D ot TVD from whencs it csme,
() the directory o subdiveetery whers the Ble was
located on the CD or DVD, and (¢) the name of the
file heelf including the file extension,

1.find thet podueing electronde documants fn PRF format
is slmost always sulficient and cheaper. The alternative,
producing elechronic documents in naive format, is usually
an wnnecessaily expensive, cumbersorse approach unless
special drenmstances dictate, The biggest exception that
cormes to mind involves the producton of Exeel spreadsheets
thst contain more than one page of columas - they cen be
extremely difficuls o read as individuel PDF piize onts and
may be meaningless without the shility 1o sex the foraulas
“hat create the nnbecs in the Excel sprezdshests,

Eventif it nons ont thzt some amoune of nztive-formst produc-
tion needsto wke place, I nonetheless press opposing counsel
bor 21 sgressment 1o tmidally produce all electronie docaments
in PDF format and then glve each sde the oppertunity o
request & supplemental navive-brnat production for particulr
documents (ag, dicurents difficuls to read &5 PDFs, us
documentsin which the pardes wantto revies the metadatd),

1f you go the "production a5 & FDF" route, makes sure ©
spe:d.’y whether or not the parties will produce responsize
czcronie documents ag searchable PDTs. 1 prefer producing
documants in searchable PDF bormat because it §5 easy 1o
upload the tham to any number of sterdard docoment seview
tools (g, Summedon Blaze, CaseMap, Concordance) tat
do not Tequire you or your dient to pay 2a cuside vendor
tahost the documents on an expeashve external platform.

Keap an Eye Out for Cartzin Types of E-Discovery
Lingl zecenly, T viewad the tand YE-Discovety® zs lmited f
email and electronic Word or Exe2l domneats, But with ever-
expanding forms of electronts wmmurﬂcaﬁon, 1 now maks
it 2 peint In tmy dosument tequests fo ask for ¢xm sprcific
types of tlecronis media thar rnny people rerlook: instant
messages and cletonie recovdings of voles matl :

In & number of indusiries, pardentarly ones involving ofl
#nd gas tookess and traders, insiant messaging servas 48 an
imponentmathad for internal and axtemal cormmuniczdon,
And becanse paople write them in tes] fime, Insrant messages
(‘IMs") exa be an evidentdary poldmine. Feople type IMs
back end forth s quickly — e2ch 1M tncludes the date, hour,
mignte, snd even sseond of the communitadon — reading
them males me feel as f | am eviawing 2 wanscript from
# government e tap, Glven tha vealdime tatuze of 04
conversadons, people have # tendancy to be careless {sume
mwy say wmore “honest™) with what they write, And wheo
witnasses writs DMs that touch upon key matiers atissua in
a cize, 1 am always on the lnckout Tor ways o vse them 1o
1y advantage on cmss cxamiration,

You also may be surprised to find ant how [ar back companies
kzep archived Ids. Many businesses wiilize IMs a5 3 wayto
veeord paxticuler trades or transactioes, Tt is therefore oot
unusuz! for some of them ta siore Vs aleng with backup
exmail or dovurnent server tapes, Because s 212 common)’
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used today by individuals and corporations, you should
caonstder specifically referencing them as part of your docn-
ment requests;

Voicamail is another commonly used communiestion toel
Beezmse of that, T find out whether the pardes Bave access
o elecrronie recordings of volee mail in recent yrats, new
voice mall feattras have become available that sutomadeally
coovert a volce message to a WAV file and then send the
voice message o the phone recipient's email address s an
atuachment. i users save these WAV files, your requesting
thic type of darz could lead to & treasure trove of good (or
bad) evidence for your case.

Other new voicemail-ralated produces zow offeszd, tocluding
GoagleVoies and Phonetag, elther use zn sutematad system
to transcribe voice messapes and sond them to the user 25 5g
email tex, or antomatizally voute volcemalls (8 rransexiben
who listen to the volee messages, convert them to text, and
email the typed message ta the recipiene. That makes them
discaverabla,

As theer typesafonier mail services hecome more prevaleny,
1 think they com become inrreasingly important evidentiary
tools, You should give some thought to having your decument
raquests specifieally cover thess types of communicarions.

Do--Yourself Emall Reylew
Rarher than bifing 2o gurside vendor to host a websile so you
can review a manageable mumbey of ernaily —a single gigabyte
equals shont 100,000 pages of emails without attachments,
so my tule of thmmb Is to try to perform an “in-house" review
f my client’s email produetion 15 Jess than four pigibytes. 1
have bartowed the follewing email review technime that
my parmer, Trey Peacock, inizoduczd me to some e ago,

1 do net pretend 10 have the technieal expertisz necessary o
scazch for and capture ematls off a client's server, buz most
small companies have an 1T department o an availablz third-
party consultant capable of nmning word searches or finding
emails fom particuler neers without kaving to consult with
(and pay for) an outside lidgation vendor, In such cases, Trely
on theze IT pessonne! o gather potzntially responsiveemails,

‘When it comes (o conducting word searches for possibls
sespansive domments, T make every offort to reach anagreed-
vpon K4t of search (erms with opposing counsel, This payts all
pardes on voter of what {s being searched and it decyeases
the likalihood of having to perform. subsequent searches,
which can bz a budger-busting tivee Jdller -

Focusing exclnsively on word searches is not, in my view,

the end of the story in terms of what | evennutally produce. !
still think it is crucial to veview these emails fof releyance,
privilage, and confidential or trade secret information,

Te accomplish (his withour having w pay for an extzrnal
platform. te host the emails, Thave the search tesults saved
asa PST fle on a CD or thumb drive - “FST,  have come
1o learn, stands for Personal Storagz Table, I then download
the PST o my deshtop. As shown in the screen shat below,
1 naxt open Outladk, dick on “File; then dick on "Opeg,”
and then click on *Clutlook Data File”

Tlocate the PST file containing the pmalls [ want, to review
and then elick onthat file name 15 have the emails contained,
in the PST opened in my Outlook under “Farsonal Folders™
Onee 1Eave completed this loading process, Thave 1o remind
myself to szmove the C0 or thumb drive and storz it in g safe
place in case Tneed to refer to the atlgingl assembly of smails,

With the PST files now loaded onto my Owitlook, 1 then
create eight new 8le folders as shown i the scxmenshot befow:
{1) Dupes, (2) Highly ConRdeatial, (3) Non-Responsiye, (4)
Privileged, (5) Redact, {6) Responsive, (7) To Disenss, and
{8) To Review.

B &3 Perscral Folders
& Deleted Jtemns
€3 pupes [553] .
= Htghly Corfidentfal {3] i
3 Mon-Responstue [7644]
& Prwﬂeged [457)
£3 pedact [196]
D Responsive [227]
£3 To Discuss [9]
O 7o Review [0}
& Search Folders

TSR Chad TRNT
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Regardless of how the JBST files avk orgardzed (they may ha :
assecnbled in differear Bl folders based. on todfvidns] wsers
or search term resulis), my next step s 1o merge gl of the
as-yerunreviewed emails inte the YTo Review” [older.

Once  have pliced all the exnails in the *To Review” folder,
L work some magic trying o reduce the pyerall number of
emails I need 1o review by remeving auy duplicative emofls.
The prograra | use, MAFILab Duplicars Emall Remover, eosts |
about $25,00 1o download 25 a permement feature on Qutlook,
CNET, Topalt, and other companies offer similar types of
de-duping soltwars, Whatevex software you cheese can be -}
downlvaded oato your 2mail inbax in ne tme, The programs
are simple 1o usz, enzbling tbe dn-iz-youmlf rmail reviswer
to send 21! duplicate émalls irto the “Dupes Folder™ This
can greatly rednce the number of emislls you have to mizw

Flaving ‘de-duped” the ddta-ser, 1 2m now ready to begin
rhe acil review, Well, almoat To eliminate upneeessaty
keystrokes and to make the revlew go as euickly as possible
which ars impormane goals if you are reviewing thousands
of emails), T dick *View,® "Reading Pans” and then “Righs”
That way, as shown in the fiztitious pmail exchange below, 1
c3n read the mail on the seresn withowt having to use che
mouse to open the text of each :mg!l heing mview:é.

To begin wy review, 1 ofentimes arninge the emalls by
*Sender” 50 1 eam {dantify emails sent to/from counsel or other
persons when a privilege may likely exist. This step allows
me to more quickly jdemtify privileged emails for placement.
into the “Privilege® file [oldex. This nlso is 2 usefol way 1o

fexset out spani and other ixvelevant tmails and move them

- 1o the “Not Responsive” folder. {alsa will sometmes sort the

ernafls by “Subject Miater® to group email chains tagether,
This makes 1 easles to be consistent and to treat ome email
in achain the same way a5 all others in that chain.

With rhese huusake:p‘mg matters out of the way, 1 v to
actwally veviewing the emails, Once 1 determine whether
the email is responsive, non-responsive, privileged, highly
conbdental, or nzeds radacdon or further review; 1 use the
mouss ta click on the amail (or blocks of emails) and drag it

| into the rppropriste file folders 1 have cozated,
" Yuse the Rlz folder tlad *to Discuse® for emadls phat 1 am

Ot sure ave Tespunsve of privileged. And | make it 2 point

* 1o review each of these emails with my client 1o find out in
 which folder Tnerd to put them.

| When the review is complete, the “To Review® file folder is
} euipry, as all the emzils in that folder arz now in the respon-

sive, TonTesSponsive,
B9 privileged, highly
confidendal, highly

e L Fapsantd sl 5.8 confdendal, ov needs
: .-,{_‘,.&a SUEEL i ,&- n;mw.mam redaction ot further
R'r\‘ul';" Ry ,v".- FEtine teview folders,

TN Resaonsive Alier 1 have put all
: ) of the emails in the
iy . S - . § appropriate buckets, 1
2D ko (4) LowrtiaBe  palowt it | %N save the now reviewed
$B2urke e 3 | S et R i, oupiet] Shawn, youte 8 oot Rle 10 1 CD
Soudoe | SR " pioki :ﬂm o Yilling 1 : .
Do | R ey pagermaaation ne, ¥ or thomb drive with
5. ,5‘,""‘, Fﬁ“" : m—*-s—m T et need the agticle. -!, instructions far my
:g“"m 1 g il 'mmmﬂ:i Waere is it] }l Erm's or the dicnt’s
B | 2o sewumisedws  wmmend please. Te 2} F deparoment for am
gmt&ﬂ - l S Laryitatuss o ke bits ooyt taremasis] gat publishers 4§ ourside vendor) 1o
' "‘ oY 5 d M‘l 3. ) A4
22 penRaspenslve (P34} '\ 2 lglistiesn TyTiL warmaswasn iy § 10 answer to. af produce the zppro-
3 Privilegad 457} {5 Sumdipad RiBrimeibs g BewERaL puiate Kles with the
Q fedact {165] ( D Lonlietin Kl trd Sem et Y PalpzsLnm : SEdendalicy
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1. INTRODUCTION

Discovery reform is back on the Texas Supreme Court’s agenda. In the
summer of 2016, the Court tasked a subcommittee of its Rules Advisory
Committee with conducting a wholesale review of the state’s civil
discovery rules.! The last major amendments made to the discovery rules
were back in 1999.? . '

The initial impetus for this most recent directive from the Court seems
to have been a request from a lay committee of the State Bar of Texas (the
Committee on Court Rules) in March 2016, asking the Court to consider a

T  Law Foundation Professor of Law, University of Houston Law Center, I am grateful to.

Matthew Harper and George Hayek for their assistance. By way of disclosure, I serve on the
Texas Supreme Court’s Rules Advisory Committee that will take up proposals later this year to
revise the state’s discovery rules—though I am not a member of the discovery subcommiittee that
has been working on the initial drafts of proposed rule changes.

1. Letter from Hon. Nathan L. Hecht, Chief Justice, Tex. Supreme Court, to Charles L.
“Chip” Babcock, Chair, Supreme Court Advisory Comm. 2 (Apr. 18, 2016) (on file with author)
[hereinafter SCAC Letter].

2. Transcript of Meeting of the Supreme Court Advisory Comm, at 27033 (June 10,
2016), http://www.txcourts.gov/media/1405601/SCAC-06-10-16-Transcript.pdf.
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couple of very narrow amendments to Rule 192.3, regarding a party’s
obligation to disclose the names of all persons with knowledge of relevant
facts.> However, after receiving the state bar committee’s proposed
revisions to Rule 192.3, the Court decided that a more wholesale review of
the discovery rules was needed given that the better part of two decades had
passed since the rules had been thoroughly revamped.* In April 2016, the
Court charged a subcommittee of the Rules Advisory Committee to
“consider whether changes should be made to modernize the rules, increase
efficiency, and decrease the cost of litigation.” Beyond that general charge,
the Court also specifically directed that consideration be given to the recent
amendments to the Federal Rules of Civil Procedure, which went into effect
in December 2015.6

In asking the committee to consider whether rule changes are needed
to improve efficiency and reduce litigation costs, the Court appears to have
assumed the truth of the commonly-held view that discovery costs and
abuse have long béen out of control across the civil docket. This assumption
certainly was a catalyzing driver behind the December 2015 amendments to
the federal rules,” and has been a persistent theme in prior discovery rule
changes at both the state and federal level.® However, despite the frequency
with which proponents of reform rely on the premise that most cases suffer
from excessive discovery costs and abuse, there is little empirical support
for it in research done over decades in the federal system. This important
point is often lost in debates over discovery rule reform.

At the same time, while relatively little discovery takes place in the
vast majority of cases, we also know that high discovery costs bedevil a
'very small percentage of the civil docket—and in at least some of these
cases, those costs are not proportionate to the case’s value. Although these
likely represent less than 10% of all cases, they constitute the lion’s share of
discovery problems.’ The persistent issues of excessive discovery costs and
abuse in this small sliver of civil litigation suggest, then, that there are

3.  Seeid. at 26990, 27034; see also SCAC Letter, supra note 1, at 2; TEX. R, CIv. P.
192.3,

4, Id at 27034 (“[1]t’s been 20 years . .. . [L]et’s see what in the current rules is working
and not working and whether we can improve them.”).

5. SCAC Letter, supranote 1, at 2.

6. W

7.  See Memorandum from the Hon. David G. Campbell, Advisory Comm. on Civil Rules
to Hon. Jeffrey S. Sutton, Chair, Comm. on Rules of Practice & Procedure at 3 (May 2, 2014),
hitp://www.uscourts.gov/sites/default/files/fr_import/CV05-2014.pdf (noting that amending the
discovery rules would improve civil actions and reduce “cost and delay”).

8. See William V. Dorsaneo, 111, The History of Texas Civil Procedure, 65 BAYLOR L.
Rev. 713, 802 (2013); Paul V. Niemeyer, Here We Go Again: Are the Federal Discovery Rules
Really in Need of Amendment?, 39 B.C. L. REv. 517, 519 (1998).

9.  See infra text accompanying notes 40, 49, 57, 65.
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reform ideas that are worth pursuing if they are targeted to this narrow class
of cases.

This Article is the first part of a two-part project to examine the
proposed changes that are being considered to the state’s discovery rules. In
it, I endeavor to summarize the available empirical evidence. My animating
contention is that this evidence must be understood if an informed
discussion of rule reform is going to be conducted. In the second
installment (to come), I will turn to the primary changes to the discovery
rules that the Rules Advisory Commitiee and the Court are now
considering.

II. PERVASIVE PROBLEMS WITH EXCESSIVE DISCOVERY COSTS AND
ABUSE? A LOOK AT THE AVAILABLE EMPIRICAL EVIDENCE

In this section, my goal is to summarize what we actually know—and
we know a great deal—about discovery practices from the available
empirical evidence. This knowledge should inform thinking about
~undertaking general discovery rule reform. .

The most reliable empirical research, spanning decades, has
consistently shown that there are not pervasive discovery problems in civil
cases—which is to say, problems spread widely throughout the entire civil
docket. There is evidence that discovery costs are high in a very small
percentage of cases—that is, cases that are complex, contentious, and
involve large stakes. ‘ :

Note that most of the evidence comes from the study of discovery in
federal cases. While there is some, limited research into discovery practices
that has been done in a few individual states, there has been no systematic
examination of state discovery practices. In Texas, neither the Office of
Court Administration, which is the state agency responsible for keeping
statistics of court information and case activity,'® nor the individual county
clerks (at least not in the major metropolitan areas), track discovery or
motions related to discovery practice. However, there is no reason to
believe that discovery would be more problematic in state, as compared to
federal, court. Indeed, since a ranch higher percentage of state cases involve
smaller amounts in controversy, it is quite likely that an exhaustive study of
state practice would reveal far less discovery and, correspondingly, far
fewer discovery problems in state court compared to the federal civil
docket.

10.  See Office of Court Administration, TEX. JUD. BRANCH, http://www txcourts.gov/oca/
(last visited Mar. 9, 2017) (discussing the OCA’s statistical collection efforts through its Judicial
Information Program).
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A.  Empirical Work on Discovery Costs and Abuse System-Wide

Concems about controlling discovery, which correspond to similar
concerns over pleading standards, have been with us for a long time;
indeed, they are as old as our rules of civil procedure. For instance, in 1952
the Ninth Circuit Judicial Conference issued a report critiquing the initial
promulgation of the Federal Rules of Civil Procedure in 1938, complaining
of “unfounded lawsuits” tesulting in “an unjustifiable increase in the
volume and scope of the discovery processes.”!! These longstanding

concerns have led federal rulemakers over the years to try to gather good

information and data about discovery practices. As a result, at this point we
have a lot of data to look at. And what is most notable about the data that
has been gathered is that it has consistently shown there to be few discovery
problems across the entire civil justice system.

1. Research in the 1960s

The earliest comprehensive study of discovery was done back in the
1960s, when the Federal Advisory Committee for the Civil Rules asked
researchers from Columbia University to study discovery costs and
practices in federal cases.'” What they found, much to the surprise of eatly
critics, was that when there was any discovery taken in a case, discovery
costs were usually proportionate to the stakes.”> They also found clear
evidence that whether there was discovery at all, and how much, was
directly tied to how much the case was valued. A case where the amount in
dispute was low led lawyers to conduct no discovery at all, while at the
other end of the spectrum, high-dollar cases prompted lawyers to engage in
the highest range of discovery they observed.!* The Columbia researchers
also asked the lawyers they surveyed whether they thought discovery
helped or interfered with reaching a just result in the case.!” Among the

11.  See Claim or Cause of Action: A Discussion on the Need for Amendment of Rule
8(a)(2) of the Federal Rules of Civil Procedure, 13 F.R.D. 253, 255 (1952); see also Lonny
Hoffman, Rulemaking in the Age of Twombly and Igbal, 46 U.C. DAVIS L. REV. 1483, 1493
(2013) (““Most are familiar with the Supreme Court’s 1957 landmark decision in Conley v. Gibson,
which decreed that the primary function of pleading is to give notice of what the pleader intends to
prove later in the case. What is less well known is that Conley reflected the Court’s decision to
choose sides in a debate that had been going on since 1938 between rulemakers and opponents
over the relaxed pleading standard rulemakers had crafied in Rule 8. (citing Conley v. Gibson,
355U.S. 41 (1957))).

12.  WiLLIAM A. GLASER, PRETRIAL DISCOVERY AND THE ADVERSARY SYSTEM 4143

(1968).
13.  Id. at56.
4.
15. Id at112.
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lawyers surveyed, 78% said discovery helped reach a just result, 21% said it
made no difference and only about 1% said they thought it hindered
reaching a just result.’® The big take away from the Columbia study was
readily summarized: “The costs of discovery do not appear to be
oppressive, as a general matter, either in relation to ability to pay or to the
stakes of the litigation.”"’

2. Research in the 1970s and 1980s

Discovery costs and practices were comprehensively studied again less
than a decade later, this time by the Federal Judicial Center (FIC), which
was then, and remains, the leading non-partisan organization for empirical
research into the federal judiciary.’® The FIC’s assignment was prompted,
in large measure, by a report issued by a task force following the Pound
Conference, which had been organized in 1976 by then-Chief Justice
Warren Burger to discuss perceived issues with cost and delay in the civil
justice system, with particular attention focused on discovery as a perceived
problem.” The task force report cited criticism of how the federal discovery
rules were being utilized and suggested that empirical research should be
undertaken.”® Thereafter, the FJC researchers conducted an extensive study
and issued an exhaustive report, which was ultimately published in 1978.%

To gather data, the researchers looked at every discovery event
recorded in the court files for more than 3,000 terminated cases in six
judicial districts.”? Back then, discovery requests and responses were
supposed to be filed with the court.® The researchers, then, followed up
their file review with a survey of the lawyers in the cases to confirm that the
docketed discovery events were accurate representations of discovery
requests and responses in the cases.”* Surprising the critics, the FIC’s

16. Id

17.  FED.R. Civ. P. tit. V, references & annots.

18.  The FJC is the education and research arm of the federal judiciary. Congress created it
in 1967 to help the courts improve judicial administration. See The FJC and What It Does:
General  Information, Fep. Jup. CrR.,  http://www2.fic.gov/content/about-fjc-
%25E2%2580%2594-general-information (last updated Mar. 7, 2017, 2:33 PM).

19. See Lawrence E. Walsh, President, Am. Bar Ass’n, Improvements in the Judicial
System: A Summary and Overview, Address at the National Conference on the Causes of Popular
Dissatisfaction with the Administration of Justice, 70 F.R.D. 223, 224, 228~29 (1976).

20.  Seeid. at228-29.

21,  See generally PAUL R. CONNOLLY ET AL., JUDICIAL CONTROLS AND THE CIVIL

LITIGATIVE PROCESS: DISCOVERY -(1978),
hitp://www.fjc.gov/public/pdf.nsf/lookup/jeclpdis.pdf/$file/jcclpdis.pdf (containing the 1978 FIC
study).

22. Id atxi.

23. Seeid. at97.

24. Id at9s.
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findings were consistent with what the Columbia researchers had previously
found in 1968. More than half of the cases in the study (52%) had no
recorded discovery requests at all.” There were two or fewer discovery
requests in more than 70% of the cases (72.3%) and approximately 95%
had ten or fewer discovery requests.? In the small percentage of cases in
which there was more extensive discovery being conducted, the central
finding of the report was that “the judiciary’s use of effective case and court
management techniques can help speed the termination of civil actions
without impairing the quality of justice.”’

The findings of the 1978 FJC study were then confirmed by an
independent study in 1983 conducted by the Civil Litigation Research
Project, led by a group of five academic researchers.?® Their empirical study
looked at all direct expenditures spent on processing civil disputes through
litigation in five judicial districts and one state court in each district.?* The
data included over 1,600 cases and thousands of interviews.*® Once again,
the same results were replicated: despite repeated criticisms of litigation
costs as excessive, the researchers found no such evidence to support the
criticisms. As the researchers put it:

Discovery . . . is widely thought to be a cause of delay and spiraling

costs. Our data, however, suggest that relatively little discovery

occurs in the ordinary lawsuit. We found no evidence of discovery in
over half our cases. Rarely did the records reveal more than five
separate discovery events.’!

Less than half of the cases they studied found any recorded discovery
events at all® They concluded that, contrary to the frequently voiced
concerns over excessive litigation costs, “from the litigant’s point of view,
most ordinary litigation is cost-effective.”*?

Similar contemporaneous studies of state court cases followed a
similar pattern: no evidence was found of pervasive discovery problems
with cost or abuse. The most comprehensive of the research was done by
the National Center for State Courts (NCSC).** The NCSC found no

25,  Id at28-29. o
26. Seeid. at29,

27. Id. at3.

28.  See David M. Trubek et al., The Costs of Ordinary Litigation, 31 UCLA L. REV. 72, 72
90 (1983).

29. Id.at75.

30. Id

31. Id. at 89-90 (footnote omitted).

32. Id. at90.

33, Id atl23.

34. See Susan Keilitz et al., dttorneys’ Views of Civil Discovery, JUDGES’ J., Spring 1993,
at 2, 4 [hereinafter Keilitz et. al. Attorneys Views of Civil Discovery]; Susan Kelhtz etal., Is Civil
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discovery was requested in more than 40% of the 2,190 cases they sampled,
and among the 58% that had some discovery, the median number of
discovery requests was four.>® An independent researcher studying a
random sample of tort, contract, and commercial cases in one Louisiana
parish found that 62% of the cases in his dataset had no more than two
events, while 44% had no discovery at all.*® Yet another researcher studied
1,400 civil cases in Jowa state court and found that only 24% had any
discovery requests; 76% had none.’’

In 1998, two researchers for the FJC (who were not involved in any of
the prior studies) summarized all of the empirical research of discovery
practices that had been conducted to date.®® The central point of their paper
emphasized the gulf between perception and reality: “Formal discovery
actually occurs in fewer cases than uninformed observers might estimate.”®
More specifically, they summarized the empirical evidence on discovery
frequency as follows:

Cases involving extensive discovery are in fact relatively rare—the
studies using actual file reviews uncovered very few cases involving
more than fen discovery requests, perhaps 5-15% depending on the
sampling method. In the 1978 FIC study, less than 5% of the case
files examined recorded more than ten discovery requests; of cases
with at least some discovery, 90% had no more than ten requests.°

As for perceptions of discovery abuse, McKenna and Wiggins again
pointed out that the available evidence did not support the contemporary
critiques. “In the vast majority of cases,” they noted, “discovery appears to
be the self-executing system the rules contemplate. Most incidents of
‘problem’ discovery, as perceived by lawyers, do not result in any formal
request for relief.”*! Thus, McKenna and Wiggins concluded, “If measured
by formal objections, discovery motions activity or sanctions requests,
discovery problems do not appear to be extreme.”*?

Discovery in State Trial Courts Out of Control?, ST, CT. J., Spring 1993, at 8, 9 [hereinafter
Keilitz et al., Civil Discovery in State Trial Courts].

35, Keilitz et al., Civil Discovery in State Trial Courts, supra note 34, at 10,

36, See Dennis J, Krystek, Discovery Versus Delay in Civil District Court: A Cross-
Sectional Pilot Study of Civil District Court Reveals No Significant Correlation, 42 LA. B.J. 255,
257 (1994),

37. See David S. Walker, Professionalism and Procedure: Notes on an Empirical Study, 38
DRAKE L. REV. 759, 781, 824 tb1.2 (1988).

38. See Judith A, McKenna & Elizabeth C. Wiggins, Empirical Research on Civil
Discovery, 39 B.C. L. REV. 785, 789-90 (1998).

39.  Id. at790.
40. Id at791.
41, Id. at 800,
42, M
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3. Research in the 1990s

Despite the consistency of the empirical research over three decades,
many lawyers and other observers (especially those familiar with higher
stakes litigation involving large corporations) simply refused to believe that
discovery costs were proportionate to case values. Not dissuaded by the
evidence, those who managed to get their voices heard called for
rulemakers and legislators to impose limits on discovery. And, although
they could cite no credible evidence of a problem, both rulemakers and
Congress were led to restrict discovery. The most significant changes took
place in 1993.4

After the reforms were put in place, researchers tried to study
discovery practices, and once again, the latest empirical research revealed
that there were no system-wide problems with disproportionate discovery or
discovery abuse. A good summary of the research can be found in one of
the leading academic papers from this period.* Professor Mullenix
concluded that the 1993 amendments could not be justified based on an
alleged system-wide problem with disproportionate discovery costs or
abuse.®’

Although the evidence consistently showed that no pervasive
discovery problems existed, reformers continued to beat their drums
through the 1990s to urge passage of even more amendments to curtail
discovery further still. Once again, they paid no heed to either the prior
empirical research or the new studies that were conducted. In particular,
they ignored the findings of two additional, exhaustive, and non-partisan
studies, both published in 1998, that again demonstrated, consistent with the
prior research, that discovery costs were, in the main, quite modest and
proportional to case values.

One of those studies was conducted by the RAND Institute for Civil
Justice, which was studying the effects of the 1993 amendments.*s The
RAND study focused on civil cases after the 1993 amendments had been
enacted.*” What it found was that “lawyer work hours per litigant on
discovery are zero for 38% of general civil cases and low for the majority of
cases.”™ The researchers continued: “The empirical data show that any

43. See Linda S. Mullenix, Discovery in Disarray: The Pervasive Myth of Pervasive
Discovery Abuse and the Conseguences jor Unfounded Rulemaking, 46 STAN. L. REV. 1393, 1443
(1994).

44.  Seeid. at 1410-43.

45,  Seeid. at 1445,

46.  See James S. Kakalik et al., Discovery Management: Further Analysis of the Civil
Justice Reform Act Evaluation Data, 39 B.C. L. REV. 613, 614-15 (1998).

47,  Seeid. at 61618,

43, Id. at 636.
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problems that may exist with discovery are concentrated in a minority of
the cases,” noting further that the evidence indicates in this minority of
cases, “discovery costs can be very high.”*® One last point worth making
here (this will be revisited later) is that the RAND researchers also found
clear evidence that one of the most effective judicial management tools is
for a court to set a firm, early trial date.® They found that, as much as
anything, setting a trial date and sticking to it as much as possible was
correlated with lower discovery costs in cases.”!

The other empirical study in that period, also from 1998, was
conducted by the FIC.> One of their primary points of focus in this study
was on trying to measure the costs of discovery relative to total litigation
costs, to the amount at stake in the case, and to the information needs of the
case.”® The 1998 FIC study found that under the 1993 amendments, the
median reported proportion of discovery costs to stakes was 3%, and that
the proportion of litigation costs attributable to problems with discovery
was about 4%.%* Thus, the researchers concluded:

Anecdotal information—and the occasional horrer story—suggests

that discovery expenses are excessive and disproportionate to the

informational needs of the parties and the stakes in the case. Our

research suggests, however, that for most cases, discovery costs are
modest and perceived by attorneys as proportional to parties’ needs

and the stakes in the case.>’

Also notable is that the researchers found a “clear relationship”
between how much discovery took place in a case and the monetary stakes
of the case.’® “That is, as the stakes increase, the volume of discovery, and
of discovery problems, also increases. To some extent, then, it appears that
the amount of discovery and the frequency of problems is driven simply by
the size of the case.”’ We will see that in a later study, in 2009, this same
important finding was again documented.

Summarizing the RAND and FJC 1998 studies, Bryant Garth (then
serving as Director of the American Bar Foundation), noted:

The recent studies of civil discovery by the RAND Institute for

Civil Justice and the Federal Judicial Center (“FIC”) establish

49. I

50. Id at676-71.

51. IHd. at669-70, 676.

52. Thomas E. Willging et al., An Empirical Study of Discovery and Disclosure Practice
Under the 1993 Federal Rule Amendments, 39 B.C. L. Rev. 525, 525-26 (1998).

53. Id.at529. !

54. Id at531-32.

55. Id.at531.
56. Id. at593.
57. M.
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beyond any reasonable doubt that we have two very distinct worlds
of civil discovery. These worlds involve different kinds of cases,
financial stakes, contentiousness, complexity and—although not the
subject of these studies—probably even lawyers. The ordinary cases,
which represent the overwhelming number, pass through the courts
relatively cheaply with few discovery problems. The high-stakes,
high-conflict cases, in contrast, raise many more problems and
involve much higher stakes.*® -

4.  Research in the 2000s

Before continuing, it is worth pausing to summarize: at this point, over
four decades, the best empirical evidence established that there were no
pervasive discovery problems. Yet, over this same four-decade period,
reformers continued to be unwilling to acknowledge the available evidence.
So, it should come as no surprise that by the mid-to-late 2000s, calls for
further reform of the federal rules were again heard, despite all of the
evidence, and despite all of the prior limitations that had been imposed.
Those calls became loud enough that the Federal Advisory Committee for
the Civil Rules asked the FJC to again look closely at discovery costs in
civil cases and to report its findings.>® The findings were to be reported to
the Federal Advisory Committee’s Duke Conference in 2010.%° This was to
be the most comprehensive study of federal discovery practices ever
conducted.

I was an invited guest at the Duke Conference and attended all of the
sessions. And I can say that it came as nothing short of a shocking
thunderbolt to many people there that the conference opened with the FJIC
researchers reporting they found no evidence whatsoever of any pervasive
concerns with disproportionate costs or discovery abuse. The researchers
were very careful and went out of their way to design their study to find
cases that involved as much discovery as possible. Thus, they
systematically excluded from their study any cases in which discovery was
unlikely to take place. The researchers also eliminated any case that was
terminated less than sixty days after it had been filed—once again, to avoid
the possibility that these cases would skew the results. What was left, then,

58, Bryant G. Garth, Two Worlds of Civil Discovery: From Studies of Cost and Delay to
the Markets in Legal Services and Legal Reform, 39 B.C. L. REV, 597, 597 (1998) (footnotes
omitted).

59. EMERY G. LEE II1 & THOMAS E. WILLGING, FEDERAL JUDICIAL CENTER NATIONAL,
CASE-BASED CIVIL RULES SURVEY: PRELIMINARY REPORT TO THE JUDICIAL CONFERENCE

ADVISORY COMMITTEE OoN CiviL RULES 5 (2009), -

hitp:/fwww fjc.gov/public.pdf.nsf/lookup/dissurvl pdf/$file/dissurvi.pdf [hereinafter LEE &
WILLGING, PRELIMINARY REPORT).
60. Id
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was a study that—if anything—over-represented how much discovery takes
place in a typical civil case in federal court.

The FIC reported its careful and exhaustive study in 2009. One of their
key findings was that the median cost of litigation, including discovery and
attorneys’ fees, was $20,000 for defendants and $15,000 for plaintiffs.S!
Note that these figures are medians, not means. They likely did so because
the researchers were conscious that reporting an average could give a
distorted picture of the actual reality, since a bunch of low-dollar cases—or,
correspondingly—a bunch of high-dollar cases, can skew the results.

These figures came as a surprise to many, particularly those
proponents of reform who had long assumed that litigation costs routinely
careen out of control in federal civil cases. Just as significant—and perhaps
just as surprising to many observers—were the findings with regard to the
overall percentage of total litigation costs atiributable to discovery.
Discovery costs were reported by plaintiffs’ lawyers to account, at the
median, for only 20% of the total litigation costs; the median figure
reported by defendants’ lawyers was 27%.%* Standing alone, these findings
undercut the conventional wisdom, repeated in headlines and sound bites,
that discovery costs are far-and-away the most significant part of total
litigation costs in federal cases. And linked to these findings was, perhaps,
the most important finding of all: at the median, the reported costs of
discovery, including attorney’s fees, amounted to just 1.6% of stakes of the
case for plaintiffs and only 3.3% of the case’s value for defendants.® This
means that in half of all civil cases, the costs of discovery amounted to even
less than 1.6% of the case’s value for plaintiffs and less than 3.3% of its
value for defendants.

Considering discovery costs in light of a case’s value is critical. A
comparison of discovery costs in a $100,000 case with those incurred in a
case worth $10 million or more is meaningless because the concern about
discovery is not the sum of all cases being too high. The real worry is
discovery costs that outstrip a case’s value.5

61. Id at 2. The lead researchers from the FIC also summarized their study findings in a
later published paper as part of the Duke Conference. See generally Emery G. Lee 11 & Thomas
E. Willging, Defining the Problem of Cost in Federal Civil Litigation, 60 DUKE L.J. 765 (2010)
[hereinafter Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation] (containing
the Duke Conference study).

62. Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation, supra note
61, at 779-80.

63. LEE & WILLGING, PRELIMINARY REPORT, supra note 59, at 2.

64. Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation, supra note
61, at 771-76 (explaining why empirical questions regarding discovery costs and burdens should
be considered relative to the monetary stakes of a case).
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The FJC’s study goes into even greater detail and depth and is worth
reading in its entirety. But, for now, the bottom line is simply this: the
FJC’s exhaustive 2009 study confirmed the prior empirical research that
disproportionate discovery costs are not a systemic problem.

B.  Empirical Work on Discovery Cost and Abuse in Complex Cases

While the FIC’s 2009 study found no pervasive discovery problems, it
was able to identify characteristics that are associated with high litigation
costs. The most significant factor turns out to be high stakes, with factual
complexity also highly correlated with more expense.® Law firm
economics also have an important impact on litigation costs. When other
variables are controlled, law firm size alone more than doubles litigation
costs; hourly billing also tends to make costs higher. These findings are
consistent with the results of earlier empirical studies.

But there is something else we need to recognize. Complex, high-
stakes cases have more discovery than lower value cases. Whether these
costs are unjustifiably high is unclear, but we do know that lowering
presumptive limits on discovery or focusing on proportionality is unlikely
to affect this class of cases,

Discovery expenditures are rational when the stakes are sufficiently
high or the case is factually complex. These cases require more time and
effort for information exchanges and settlement bargaining, Moreover,
certain litigants will always hire large firms whose higher rates drive up
discovery costs. None of these factors are susceptible to decrease due to
procedural changes.

In summary, the data establishes that there is not a widespread
problem with discovery costs. So, if we are going to engage in rule reform,
we should keep that reform focused in the one place—complex cases—
where the evidence suggests reform is needed. As the two lead researchers
of the FJC’s 2009 empirical study have commented:

Instead of pursuing sweeping, radical reforms of the pretrial

discovery rules, perhaps it would be more appropriate to pursue

more-focused reforms of particularly knotty issues. ... Otherwise,

we may simply find ourselves considering an endless litany of

complaints about a problem that cannot be pinned down empirically

and that never seems to improve regardless of what steps are taken.®” -

65. Lee & Willging, Defining the Problem of Cost in Federal Civil Litigation, supra note
61, at 783-84.

66. Id at784,

67. Id at787.

528



2016] THE EMPIRICAL CASE FOR DISCOVERY REFORM 221

It is sobering to reflect on how policy debates are often conducted with
little regard for the actual facts. Over the course of his nearly forty-year
tenure at Columbia University’s School of Law, the much-revered
proceduralist, Maurice Rosenberg, often pointed out the challenge of
getting reformers and rulemakers to learn the lessons that empirical research
can offer:

Experience in reporting findings to procedural revisers and
rulemakers teaches a sobering lesson: Persuading them to accept
empirical research results will be a formidable task even if the
research speaks directly to precisely defined and topical questions.
Data have great trouble piercing made-up minds. Some judges and
lawyers believe there are only two kinds of research findings: those
they intuitively agree with (“That’s obvious!”); and those they
intuitively disagree with (“That’s wrong!”). Resistance to the
counterintuitive is a formidable barrier to the acceptability of
procedure-impact research findings.5

III. CONCLUDING THOUGHTS—AND LOOKING AHEAD

Tinkering with the discovery rules is not some meaningless technical
exercise. If, guided by misinformation and myth, we end up restricting
discovery in all civil cases, the consequences to the private enforcement of
our law will be great. As Professor Paul Carrington (a former reporter to the
Federal Advisory Committee) once observed, “[D]iscovery is the American
alternative to the administrative state.”® In sharp contrast to what is done in
other developed nations—which have invested far more heavily in
administrative enforcement regimes—in the United States we have
privatized enforcement of many legal norms, across many different fields of
law. Enforcement by private attorneys general is backed by the power to
uncover wrongdoing through discovery. As Carrington soberly reminds us:
“Unless corresponding new powers are conferred on public officers,
constricting discovery would diminish the disincentives for lawless
behavior across a wide spectrum of forbidden conduct.””

68. Maurice Rosenberg, The Impact of Procedure-Impact Studies in the Administration of
Justice, 51 LAW & CONTEMP, PROBS. 13, 29 (1988).

69.  Paul D. Carrington, Renovating Discovery, 49 ALA. L. REV. 51, 54 (1997).

70.  Id More recent work by Professors Stephen Burbank and Sean Farhang make the same
point in extended detail. See Stephen B. Burbank & Sean Farhang, Litigation Reform: An
Institutional Approach, 162 U, Pa. L, REV. 1543, 1583-1603 (2014); see also Stephen B.
Burbank, Sean Farhang & Herbert M. Kiritzer, Private Enforcement of Statutory and
Adminisirative Law in the United States (and Other Common Law Countries), PENN L. LEGAL
SCHOLARSHIP REPOSITORY: FAcC. SCHOLARSHIP 96-100 (Nov. 16,
2011), http://scholarship.law.upenn.edu/cgi/viewcontent.cgi?article=1 346 &context=faculty_schol
arship.
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As we have seen, we already possess a great dea] of information about
discovery practices in civil cases. Consequently, it is incumbent on
rulemakers to take the available evidence into account. In other words, this
is one of those rare occasions when we do not have to proceed blindly;
history can be our guide. Given what we already know, and absent any new
information to the contrary, rulemakers should conclude that justification
for amending the state’s discovery rules cannot be reasonably based on
trying to control cost and abuse for all civil cases.

The good news is that early indicators suggest rulemakers seem to be
taking at least some of these lessons to heart. Implicitly acknowledging that
warrant does not exist for wholesale changes, initial drafts of proposed
discovery rule changes from the Supreme Court’s Advisory Committee are
focused on improving the rules for outlier cases—mnot on a dramatic
overhanl that would impact all cases. The early indicators, thus, are
promising.

This is not to say that I support all of the proposed changes and in a
follow-on article I’ll have more to say about all of the various suggested
rule revisions that are being considered. Nevertheless, given how rarely
state and federal rulemakers have actually taken the available evidence into
account in reforming discovery rules, one cannot help but feel at least a
degree of optimism at the initial direction the rules committee is taking.”"

71.  Rosenberg, supra note 68, at 29,
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I N May of 2010, some 200
judges, lawyers, and academ-
ics gathered for two days at the Duke
University Law School to evaluate the
state of civil litigation in federal court.
The conferernice was sponsored by the
Advisory Committee on the Federal Rules
of Civil Procedure. Many studies, surveys,
and papers were prepared in advance
of the conference to aid the discussion.
Although the gathering found that federal
civil litigation works reasonably well and
that a complete overhaul of the system
is not warranted, the participants also
concluded that several improvements
dlearty are needed. Four stood out in
particular: greater cooperation among
litigants, greater proportionality in
discovery, eaclier and more active case
management by judges, and a new rule
sddressing the preservation and loss of -
glectronically stored information (“ESI”).
The Advisory Committee took the
findings of the Duke conference and
drafred amendments that address these
four areas of focus. The amendrhents
have been approved unanimously by
the Advisory Committee, the Standing
.Comrmittee on the Rules of Practice and
Pracedure, the Judicial Canference of
the United States, and the United States
Supremne Court and will take effecton
Dec. 1, 2015, unless Congress acts to
disspprove them. As Congressional

disapproval appears unlikely, judges and
lawyers should become familiar with
the new rules. The Advisory Committee
believes they present a unique oppor-
tunity to improve the delivery of civil
justice in federal courts.

Pasticipants in the Duke conference
recognized that rule amendments alone
will do little to improve the civil liti-
gation system. A change in behavior is
also required. As a result, over the course
of the next several months the Advisory
Committee, the Federal Judicial Center
(“BJC”), and other groups will be
promoting the new rule amendments
and their intended improvements. This
article is a small step in that direction.
If the amendments have their intended
effect, civil litigation will become more

efficient and less expensive without sacri-
ficing any party's opportunity to obtain
the evidence needed to prove its case.!

THE DUKE CONFERENCE AND
DRAFTING OF THE AMENDMENTS
Participants in the Duke conference
included federal and state judges from
trial and appellate courts around the
country, plaintiff and defense lawyers,
public interest lawyers, in-house attos-
neys from business and government,
and distinguished law professors. The
EJC and other organizations conducted
studies and surveys in advance of the
conference, and more than 40 papers and
25 compilations of data were presented.
Some 70 judges, lawyers, and academics
made presentations to the conference,
followed by 2 broad-ranging discussion
among all participants.?

The Advisory Committee prepared a
post-conference report for Chief Justice
John Roberts.? The report noted that
there was no general sense that the 1938
approach to the Federal Rules of Civil
Procedure has failed. “While there is
need for improvement, the time has
not come to abandon the system and
start over,” The repore identified three
specific areas of needed improvement:
“What is needed can be described in two
words — cooperation and proportion- 5 3 1

ality — and one phrase — sustained, >
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€€ Participants in the
Duke conference
recognized that
rule amendments
alone will do little
‘to improve the civil
litigation system.

- A change inbehavior

is also required.

active, hands-on judicial case manage-
ment.”" The report also noted “significant
supporr acsoss plaintiff and defense lines
for more precise guidance in the rules on
the obligation to preserve [ESI} and the
consequences of failing to do 50."

Following the Duke confetence, the
Advisory Committee appointed a subcorm-
mittee to develop rule amendments based
on conference presentations and conclu-
sions. ‘The subcommittee compiled a list
of all proposed rule amendments made
at the conference and then held numer-
ous calls and meetings to winnow and
refine the suggestions. Over the course
of two years, the subcommittee held
many discussions, citculated deafts of
ptoposed rule amendments, and sponsored
& mini-conference with invited judges,
lawyers, and law professors to discuss
possible amendments. The subcommit-
tee presented recommendations for firll
discussion at meetings of the Advisory
Committee and the Standing Committee
in 2011, 2012, and 2013.

While this work was underway, a
separate subcommittee worked ona
rule to address the preservation and
loss of ESI. This subcommittee also
held numerous discussions and meet-
ings, circulated and tefined drafts, and
sponsored a mini-conference with judges,

lawyers, and technical experts to discuss
possible solutions to the litigation chal-
lenges presented by ESI,

The proposed amendments were
published for public comment in August
2013, Opver the next six months, more
than 2,300 written cornments were
received and more than 120 witnesses
appeared and addressed the Advisory
Committee in public hearings held in
Washington, D.C., Phoenix, and Dallas,
Following the public comment process,
the subcommirtees revised the proposed
amendments and again presented
them to the Advisory and Standing
Committees, where they were adopted
unanimously, The rule amendments were
then approved without dissent by the
Judicial Conference of the Unired States
and the Supreme Court,

The amendments affect more than 20
different provisions in the civil rules, but
this article will addtess them in terms of
the four areas of focus identified at the
Duke conference: cooperation, propor-
tionality, early and active judicial case
management, and BST,

COOPERATION

There was near-unanimous agreement

at the Duke conference that cooperation
among litigants can reduce the time

and expense of civil litigation without
compromising vigorous and professional
advocacy. In a survey of members of the
ABA Section of Litigation completed
before the conference, 95 percent of
respondents agreed that collaboration
and professionalism by attorneys can
reduce client costs.’

. Coopertation, of course, cannot be
legislated, but rule amendments and the
actions of judges can do much to encout-
age it. Rule 1 now provides that the civil
rules “should be construed and admin-
istered to secure the just, speedy, and
inexpensive determination of every action
and proceeding.” The proposed amend-
ment will add the following italicized
language: The rules “should be construed,
administered, and employed by the cours and
the parties to secure the just, speedy, and
inexpensive determination of every action
and proceeding.” The intent is to make
clear that parties as well as courts havea
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responsibility to achieve the Rule 1 goals,

‘The Committee Note to this proposed
amendment observes that “discussions
of ways to Improve the administration
of civil justice regularly include pleas to
discourage over-use, misuse, and abuse
of procedural tools that increase cost
and result in delay, Effective advocacy is
consistent with — and indeed depends
upon -— cooperative and proportional
use of procedure."”

Sanctions are not the only means of
discouraging litigation abuses; judges
often have opportunities to remind
litigants of their obligation to cooperate,
Such admonitions can now be backed
with a citation to Rule 1.

PROPORTIONALITY AND OTHER
DISCOVERY CHANGES
The Advisory Committee report ta the
Chief Justice noted “[o]ne area of consen-
sus in the vatious surveys” conducted
before the Duke conference: “that
district and magistrate judges must be
considerably more involved in manag-
ing each case from the outset, to tailor
motion practice and shape the discovery
to the reasopable needs of the case.”®
This wording captures the meaning of
“proportional” discovery; it is discovery
tailored to the reasonable needs of the
case, It affords enough information for
a litigant to prove his or her case, but
avoids excess and waste. Unwatranted
document praduction requests, excessive
interrogatories, obstructive responses
to legitimate discovery requests, and
unduly long depositions all tesult in
disproportionate discovery costs.

Studies completed in advance of
the Duke conference suggested that
disproportionate discovery occurs ina
significant percentage of federal court
cases. An FJC sucvey of closed federal
cases found that a quacter of the lawyers
who handled the cases believed that
discovety costs were too high for-their
client’s stake in the case. Other surveys ~
showed greater dissatisfaction. Members
in the American College of Trial Lawyers
(“ACTL") widely agreed that today's civil
litigation system takes too long and costs
too much, resulting in some deserv: 5 3 2
cases not being filed and other cases
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( meritorious defenses being settled
tiavoid the costs of litigation.® In a
survey of the ABA Licigation Section, 89
percent of respondents agreed that liti-
gationcosts are disproportionately high
in small cases, and 40 percent agreed
that they are disproportionately high in
lasge ases, ' A survey of the National
Employment Lawyers Association -
("NELA") found universal sentiment
that the discovery process is too costly,
with asignificant majority indicating
thac discovery is abused in almost every
case.' In a report summarizing the
surveys prepared for the Duke confer-
ence, the Institute for Advancement of
the American Legal System (“LAALS")
found that between 61 percent and 76
percent of respondents in the ACTL,
ABA,nnd NELA surveys agreed that
judges do not enforce existing propoe-
tionaliy imitations.'?

"The concept of proportionality is not
new. Ithas beent in the federal rules since
73, Rule 26(b)(2)(C) provides that
g\_. 1 motion or on its own, the court

must limit the frequency and extent of

s discovery , . . if it determines that . .,

" the burden or expense of the proposed
“discovery outweighs its likely bene-

‘. ﬁt, considering the needs of the case,
the amonnt in controversy, the parties’

it reso\mes the importance of the issues

“at steke in the action, and the impor-

ce of the discovery in tesolving the

sues” Rule 26(b)(1) — which estab-

hes the scope of permissible discovery

eclares that “[alll discovery

hject to” the limitations in

le 26(b)(2)(C). And Rule 26(g)

onse constitutes a certification
'the request or response is not
enonzble nor unduly burden-

Ithe case, the amouat in contro-
Sy, and the importance of the

EX{8erce of these proportionality
ons in the rules, the Duke

the Advisory Committee chose to move
the factors in Rule 26(b)(2)(C)(iii) to
Rule 26(b)(1). Thus, under the proposed
amendment, the scope of discovery in
civil litigation now will be defined as
follows:
Parties may obtain discovery regard-
ing any nonprivileged macter that is
relevant to any party’s claim or defense
and proportional to the needs of the
case, considering the importance of
the issues at stake in the action, the
amount in controversy, the parties’
relative access to relevant information,
the parries’ resources, the importance
of the discovery in resolving the issues,
and whether the burden or expense of
the proposed discovery outweighs its
likely benefit.

The intent of this change is to make
proportionality unavoidable. It will
now be part of the scope of discov-
ery. Inforration must be relevant and
proportional to be discoverable.

It is worth emphasizing that this
change is not intended to deprive any
party of the evidence needed to prove
its claims or defepses. The intent is to
eliminare disproportionate discovery in
cases where such elimination is needed.
The change will make a difference,
however, only if judges are willing to
engage in a dialogue with the parties and
make decisions regarding the amount of
discovery reasonably needed to resolvea
case. This calls for active case manage-

€€ The intent of this change
 istomake proportionality
unavoidable. It will now
be part of the scope of
discovery. Information must
be relevant and proportionall

t0 be discoverable.
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ment — judges who intérvene early, help
the parties identify what is needed to
prepare the case for trial, and set reason-
able schedules to complete that prepara-
tion ‘without undue time or expense.
The Advisory Committee changed the
order of the Rule 26(b)(2)(C) factors to
refer first to "the importance of the issues
at stake” and second to “the amount in
controversy,” This was done to avoid any

implication that the amount in contro-

versy is the most important consider-
ation, Cases seeking little or no monetary
relief may require significant discovery.
‘The Committee also added a new factor
— “the parties’ relative access to relevant
informarion” — to highlight the reality
that some cases involve an asymmetri-
cal distribution of information. Judges
should recognize that proportionaliry in
such cases often will mean that one pacty
must bear greacer burdens in respond-
ing to discovery than the other party.
Discovery is not necessarily dispropot-
tionate just because information is flow-
ing mainly from one party to another.

To address concerns raised during the
public comment process, the Advisory
Committee added a committee note
explaining that the amendment to Rule
26(b)(1) does not place the burden of prov-
ing proportionality on the party seeking
discovery. Nor does it authorize boilerplate
refusals to provide discovery on the ground
that it is not proportional. The intent is
to prompt a dialogue among the patties
and, if necessary, the judge, concerning

the amount of discovery reasonably
needed to resolve the case, -

A few other changes to the discov-
ery rules are intended to support the
-new focus on efficient discovery.

“REASONABLY CALCULATED
TO LEAD”

‘The amendments to Rule 26(b)

(1) will delete a familiar sentence
that each of us can recite from
memory: “Relevant information
need not be admissible at the trial
if the discovery appears reasonably
calculated to lead to the discovery of
admissible evidence.” This sentence
will be replaced with the following
language: “Information within this
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scope of discovery need not be admis-
sible in evidence to be discoverable.”

The “reasonably calculated to lead”
phrase was never intended to define
the scope of discovety. The language
was added to the rulesin 1946 because
parties in depositions were objecting to
relevant questions on the ground that the
answers would be hearsay and would not
be admissible at trial. Inadmissibility was
used to bar relevant discovery, The 1946
amendment sought to stop this practice.

Recognizing that the sentence was
never designed to define the scope of
discovery, the Advisory Committee
armended the sentence in 2000 to add
the words “relevant informarion” at the
beginning: “Relevant informarion need not
be admissible at the trial if the discovery
appears reasonably calculated to lead to
the discovery of admissible evidence.”
The Committee Note explained that
“relevant means within the scope of
discovery as defined in this subdivision
[(bX1)1.” Thus, the “reasonably calcu-
lated to lead" phrase applies only to
information that otherwise falls within
the scope of discovery set forth in Rule
26(b)(1); it does not broaden the scope
of discovery. As the 2000 Committee
Note explained, any breader reading of
the “reasonably calculated to lead” phrase
“might swallow any other limitation on
the scope of discovery.”

Despite the original intent of the
sentence and che 2000 clarification, lawyers
and judges continue to cite the “reasonably
calculated to lead” language as defining
the scope of discovery. Some even disre-
gard the reference to admissibility, argning
that any inquiry “reasonably calculated to
lead” to something helpful is falr game
in discovery. ‘The amendment will elimi-

nate this incorrect reading of Rule 26(b) -

(1) while preserving the rule that inad-
missibility is not a basis for opposing
discovery of relevant information.

TWO OTHER CHANGESTO

RULE 26(b)

The proposed amendments also will
delete two existing phrases in Rule 26(b)
(1): one that permits discovery relating
to the “subject matter” of the litiga-

tion on a showing of good cause, and

6 € More than 70 percent

of [survey] respondents
from the ABA Litiga-
tion Section agreed
that early interven-
tion by judges helps

to narrow issues and
reduce discovery;

73 percent agreed that
litigation results are
rore satisfactory
when a judge promptly
begins managing a case

and stays involved.

another that permits discovety of “the
existence, description, nature, custody,
condition, and location of any docu-
ments ot other tangible things and the
identity and location of persons who
know of any discoverable matter.” The
Advisory Committee found that the
“subject matter” phrase is rarely if ever
used. Parties and courts rightly focus on
the claims aad defenses in the litigation.
‘The Committee also found that discovery
into the existence and location of discov-
erable information is widely enough
accepted that rule language is no longer
needed, The Committee Note makes
clear that these two changes ate not
intended to narrow the scope of discovery
now pecmitted under Rule 26(b)(1) and
provides some examples of the kinds of
discovery still permitred.
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OTHER DISCOVERY CHANGES

Rule 26(c)(1)(B) will be amended to
include “allocation of expenses” among
the terms that may be included in a
protective order. This change makes
express what the Supreme Court has long
found implicit in the rule — that coutts
may allocate discavery costs when resolv-
ing protective order issues. (See Oppenbeimer
Faund, Inc. v, Sanders, 437 U.S. 340, 358
(1978)). The Advisory Committee
thought it useful to make the author-

ity explicit on the face of the rule. This
is not a change intended to make cost
shifting more frequent, not is it intended
to suggest that cost shifting should be
considered as part of the proportionality
analysis. It simply is a codification of
existing protective order authotity.

Some have asked the Advisory .
Committee to consider adoption of 2
requester-pays system for civil discovery,
which would be a significant depar-
ture from historical discovery practice.
Although the Advisory Committee agreed
to consider that idea, the Committee has
not acted on it. To make clear that the
addition of the *allocation of expenses”
language to Rule 26(c)(1)(B) is not an
implicit endorsement of a requester-pays
system, the Committee Note includes
this language: "Recognizing the author-
ity does not imply that cost-shifting
should becorne 2 comumon practice.
Courts and pasties should continue to
assume that a responding party ordinacily
beats the costs of responding,”

The amendments also include three
changes to Rule 34. The first requires
that objections to document production
requests be stated "with specificity.” The
second permits a responding party to state
that it will produrce copies of documents
or BSI instead of permitting inspection,
but requires the party to identify a reason-
able time for the production, The third
requires that an objection state whether
any responsive documents are being’ with-
held on the basis of an objection.

These amendments should eliminate
three relatively frequent problems: the
use of broad, boilerplate objections that

*provide little information about the true
reason a party is objecting to a docus 5 3 4
request; responses stating that respon-
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sive documents will be produced in due
course, without indicating when produc-
tlon will occur and which often ate
followed by long delays; and responses
that state various objections, produce
some documents, and yet do not say
vwhether any other documents have been
withheld on the basis of the objections.
Al three practices thwart Rule 1's goals
of speedy and inexpensive litigation.
Further, an amendment to Rule 26(d)
will allow parties to deliver Rule 34
document production requests before the
Rule 26(f) meeting between the parties.
The 30 days to tespond will be calcu-
lated from the date of the ficst Rule 26(H)
meeting, The purpose of this change is to
facilitate discussion of specific discovery
proposals between the parties at the Rule
26(f) meeting and with the court at the
initial case management conference.

FARLY, ACTIVE JUDICIAL

CASE MANAGEMENT

The Duke conference included some of

the best litigators in the country. When

discussing ways to improve civil litiga-

. tion, these lawyers pled for more active

. cise management by judges. This is

anexcerpt from the report to the Chief

Justice:
Pleas for universalized and invig-
orated case management achieved
grong consensus at the Conference, .
.. There was consensus that the first
Rule 16 conference should be a serious
exchange, requiring careful planning
by the lawyers and often attended by
the parties. Firm deadlines should be
setf.} Conference participants nnder-
scored that judicial case-management
must be ongoing, A judge who is avail-
able for prompt resolution of pretrial
disputes saves the pasties time and
money. . , . A judge who offers prompt
assistance in tesolving disputes without
exchanges of motions and responses
ismuch better able to keep a case on
track, keep the discovery demands
within the proportionality limits, and
avoid overly narrow responses to proper
discovery demands.*

* Surveys completed before the Duke
conference found similar views. More

than 70 percent of respondents from the
ABA Litigation Section agreed that eatly
intervention by judges helps to narrow
issues and reduce discovery. Seventy-
three percent agreed that litigation
results are more satisfactory when a
judge promptly begins managing a case
and stays involved.' The NELA survey
reflects the same view, Almost two-thirds
of respondents agreed that overall litiga-
tion results are more satisfactory whena
judge actively manages a case.!$

The benefits of early and active case
management have been known for yeas.
When Rule 16 was amended in 1983, the
Advisory Comrmicree Note included this
comment: “Empirical studies reveal that
when a trial judge intervenes personally at
an early stage to assume judicial control
over a case and to schedule dates for
completion by the parties of the principal
pretrial steps, the case is disposed of by
sett]lement or trial more efficiently and
with less cost and delay than when the
patties are left to their own devices.”

Of course, Rule 16 already calls for
early management of cases by district or
magistrate judges, It already contem-
plates the establishment of a reasonable
but efficient schedule for che litigation,

. with input by the parties in the Rule 26(f)

report. And yet lawyers in the surveys
and during the Duke conference reported
that many federal judges do not actively
manage theit cases, The mle amendments
include four changes aimed at encourag-
ing mote active case management,

First, a key to effective case manage-
ment is the Rule 16 conference where
the judge confers with the parties about
the needs of the case and sets an appro-
priate litigation schedule. To encourage
case management conferences during
which judges and lawyers actually speak
with each other, an amendment will
delete the language in Rule 16(bX(1)

(B) that allows the scheduling confer-
ence to be held “by telephone, mail, or
other means.” This is mostly a matter of
emphasis, because the Committee Note
explains that conferences may still be
held by any means of ditect simultaneous
communication, including by telephone.
And Rule 16(b)(1)(A) will continue to
allow courts to base scheduling orders on
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the parties’ Rule 26(f) reports without
holding a conference, The change in

the text is intended to eliminate the
express suggestion that setting litigation
schedules by “mail” or “other means” is
an adequate substicute for direct commu-
picarion with parties. In most cases,

it is not. The amendment is intended

to encourage judges to communicate
directly with the parries when beginning
to manage a case,

Second, the tirne for holding the
scheduling conference will be moved to
the earlier of 90 days after any defendanc
has been served (reduced from 120 days
in the present rule) or 60 days after any
defendant has appeared (reduced from 90
days). The intent is to encourage earlier
intervention by judges. Recognizing that
these time limits may not be appropriate
in some cases, the amendment allows
judges to ser a later time for good cause.
‘The amendments also reduce the time
for serving a complaint under Rule 4(m)
from 120 days to 90 days. Language
has been added to the Committee Note
recognizing that additional time will be
needed in some cases.

Third, the proposed amendments add
two subjects to the list of issues to be
addressed in a case management order:
the preservation of ESI, and agreements
reached under Federal Rule of Evidence
502. B8l is a growing issue in civil
litigation, and the Advisory Committee
believes that parties and courts should
address it early. Rule 502 was designed
to reduce the expense of producing ESI
or other voluminous docaments, and
the parties and judges should consider
its potential application in every case.
Parallel provisions are added to the
subjects for the Rule 26(f) meeting.

Pourth, briefing and deciding
discovery motions can significantly delay
litigation, The amendments suggest that
the judge and the parties consider at

the inirial case management conference
whether the parties should be required to
hold an in-person or telephone confer-
ence with the judge before filing discov-
ery motions, Many federal judges require
such conferences now, and experience

has shown them to be very effective in 535

resolving discovery disputes quickly and
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inexpensively, As the report to the Chief
Justice noted, “{a} judge who is avail-
able for prompt resolution of pretrial
disputes saves the patties time and
money."" The amendment encourages
this practice.

These changes are modest, but
the Advisory Committee hopes they
will encourage earlier and more active
cese management by judges, No other
practice can do as much to improve the
delivery of civil'justice in federal courts.

RULE 37(e): FAILURETO
PRESERVE ESI
Preservation of ESI is a major issue
confronting parties and courts, and the
loss of ESI has produced a significant
split in the circuits. Some circuits hold
that acdlverse inference jury instructions
(viewed by muost as & serious sanction) can
be imposed for the negligent loss of ESI.
Others require a showing of bad faith,
The Advisory Committee was credi-
bly informed that persons and entities
ovet-preserve ESI our of fear that some
might be lost, that their actions might
with hindsight be viewed as negligent,
and that they might be sued in a circuit
that perrnits adverse inference instruc-
tions on the basis of negligence, As the
report to the Chief Justice noted, “the
uncertainty leads to inefficient, wasteful,
expensive, and time-consuming jnforma-
tion management and discovery, which in
trn adds to costs and delays in litigation,
. . Conference participants asked fora
rule establishing uniform standards of
culpability for different sanctions,"18

The distinguished panel that
+ addressed this issue at the Duke confer-
ence suggested that the Advisory
Committee draft a rule specifying when
aduty to preserve ESI arises, the scope
and duration of the duty, and sanctions
that can be imposed for breach of the
duty. The Committee sttemipted to write
such a tule, but found that it could not
identify a precise crigger for the duty to
preserve that would apply fairly to the
wide variety of cases in federal court. Not
could the Committee specify the scope or
the duration of the preservation obliga-
tion because both depend heavily on the
unique facts of each case,

§ € These changes are

modest, but the
Advisory Committee
hopes they will
encourage earlier

and more active case
management by judges.
No other practice can
do as much to improve
the delivery of civil
justice in federal courts.

The Advisory Committee did conclude
that helpful guidance could be provided
on the sanctions to be imposed when ESI
is lost. The circuit split could be resolved,
and the rules regulating sanctions could
provide parties with some guidance

. when making preservation decisions.

The new Rule 37(e) does not purport:
to create a duty to preserve ESI, It
instead recognizes the existing common-
law duty to preserve information when
litigation is reasonably anticipated.
Thus, the new rule applies when “elec-
tronically stored infotmation that should

‘have been preserved in the anticipation

or conduct of litigation is lost because a
party failed to talke reasonable steps to
preserve it, and it cannot be restored or
replaced through additional discovery.”
The rule calls for reasonable steps, not
perfection, in efforts to preserve ESI,

If reasonable steps are not taken and
ESI is lost as a result, the rule directs the
court to focus first on whether the lost
information can be restored or teplaced
through additional discovery, As the
Commitree Note explains, nothing in
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the new rule limits a court’s powers
under Rules 16 and 26 to order discovery
to achieve this purpose.

If the ESI cannot be restored or
replaced, Rule 37(e)(1) provides that
the court, “upon finding prejudice to

. another patty from loss of the informa-

tion, may order measures no greater than
necessary to cure the prejudice.” This
provision deliberately preserves broad
trial court discretion. It does not attempt
to draw fine distinctions as to the various
measures a trial court may use to cure
prejudice under (e)(1), but it does limit
those measures in three general ways:
There must be a finding of prejudice
to the opposing party, the measutes
imposed by the court must be no greater
than necessary to cure the prejudice,
and the court may not impose the severe
measures addressed in subdivision (e)(2).
Rule 37(e)(2) limits the application
of several specific sanctions to cases in
which “the party acted with the intent
to deprive another party of the informa-
tion's use in the litigation.” The sanc-
tions subject to this limitation include
presuming that the lost information
was unfavorable to the pacty that lost it,
instfucting the jury that it may or must
presume the information was unfavorable
to that pacty, end dismissing the action
or entering a default judgment,
Subdivision (e)(2) eliminates the
circuit split on when a court may give an
adverse inference jury instruction for the
loss of ESI. Adverse inference instructions
historically have been based on a logical
conclusion: If a party destroys evidence for
the purpose of preventing another party
from using it in litigation, one reasonably
can infer that the evidence was unfavor-
gble to the party that destroyed it Some
courts hold to this traditional tationale
and limit adverse inference instructions to
instances of bad-faith loss of the infor-
mation. (See, e.g., Aramburs v. Boging
Co., 112 F3d 1398, 1407 (10th Cir:
1997) (“The adverse inference must be
predicated on the bad faith of the party
destroying the records, Mere negligence
in losing or destroying records is not
enough because it does not support an
inference of consciousness of a weak cas § 3 6
(citations omitted).)



JDICATURE

Other circuits permit adverse infer-
ence instruccions on & showing of
negligence, ‘They reason that an adverse

.inference restores the evidentiary balance,
and thet the party that lost the infor-
mation should bear the risk that it was
unfavorable. (See, e.g,, Residential Fanding
Cerp v. DeGeorge Finan, Corp,, 306 E3d
99(2d Cir. 2002).) While this rationale
hes some equitable appeal, the Advisory
Committee had several concerns about
itsspplication to ESL First, negligently
lost ESI may have been favorable or unfa-
vorzble to the party that lost it ~ mere
negligence does not reveal the pature of
the lost information. Consequently, an
adverse inference may do far more than
restore the evidentiary balance; it may
tip the balance in ways the lost evidence
never would have. Second, in a world
where ESI is more easily lost than tangi-
ble evidence, particularly by unsophisti-
cated parties, the sanction of an adverse
inference instruction imposes a heavy
penslty for losses that may well become
nore frequent as ESI multiplies, Third,
a3 we already have seen, permitting an
adverse inference for mere negligence
‘creates powerfunl incentives to over-pre-
setve, often at great cost, Fourrh, because
ESlis ubiquitous and often is found in
many locations, the loss of ESI generally
presents less risk of severe prejudice than
xay arise from the loss of a single tangi-
bleitem or & hard-copy dacument,

These reagons caused the Advisory
Committee to conclude that the circuit
splitshould be resolved in favor of
‘the traditional reasons for an adverse
inference, BSI-related adverse inferences
drawn by courts when tuling on pretrial
Jmotions or when ruling in bench trials,
‘and adverse inference jury instructions,
willbe limited to cases where the party
wholost the EST did so with an intent
o deprive the opposing party of its
use in the litigation. Subdivision ()

(2) ewtends this logic to the even more
Severe measures of dismissal or default,
“he Advisory Committee thought it

, Acongruous to allow dismissal or default
intireumnstances that would not justify
anudverse inference instruction.

ONE OTHER CHANGE —
ABROGATION OF RULE 84
The Federal Rules of Civil Procedure
are followed by an appendix of forms,
and Rule 84 provides that the forms
“suffice nnder these rules.” Many of the
forms are out of dare, the process for
amending them is cumbersome, and
the Advisory Committee found that
they are rarely used. In addition, many
alternative sources of civil forms are
readily available, including forms created
by commercial publishing companies
and forms created by a Forms Working
Group at the Administrative Office of
the United States Courts, which are
available on the federal courts website.
‘The proposed amendments will abro-
gate Rule 84 and eliminate the appendix
of forms. The Forms Working Group
plans to expand the range of forms avail-
able on the federal courts website, and the
Committee Note makes clear that this
change is ot intended to signal & change
in pleading standards under Rule 8.

CONCLUSION

The American system of civil justice is in
maay respects the best in the world, but
in federal courts it has become too expen-
sive, too time-consuming, and largely
unavailable to average citizens and small
businesses. The system needs improve-
ment. The proposed amendments on
cooperation, proportionality, case manage-

2

ment, and the loss of ESI are intended to
reduce the cost and delay of civil litiga-

tion. They are not intended to accelerate

litigarion at the cost of justice, deny
parties the evidence needed to prove their
cases, or create new obstacles to legitimate
discovery, The amendments should be
applied by courts and parties in an even-
handed effort to achieve the goals of Rule
1 ~— the just, speedy, and inexpensive
determination of every action,

The new rules will have no effect,
however, unless judges and lawyers
also change. Lawyers can increase their
cooperation without sacrificing che
finest of their legal advocacy skills. They
can make the systeca more accessible
by seeking and providing reasonable
and proportional discovery. Judges can
actively manage cases by intervening
early, entering reasonable and propor-
tional case management orders, rermain-
ing engaged throughoue the life of
the case, raling promptly on discovery
disputes and other motions, and setting
firm trial dates.

The coming rule amendments
provide a new opportunity for all of us to
imptove our practices, refine our skills,
and achieve the just, speedy, and inex-
pensive determination of every action.

! This paper represents the auchor’s views and not
those of the Advisory Committes, although it does
barrow from materials prepared by the Commit-
tee’s superh reparters, Profs, Ed Cooperand Rick
Marcus, A mare complete description and the
gctual texr of the amendments can be found at
heep:/fwwwuscourts.gov/file/18218/download.

Materials from the conference ("Conference
_Materials") can be found at www.uscoucts.gov/

rules-policies/records-and-archives-rules-commit-

tees/special-projects-rules-rommictees/2010-civil,

»

w

The report to the Chief Justice (“Advisory
Committes Report”) can be found at www.
useourts,gov/hle/reportrothechiefjusticepdf.
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Committee ot Rules of Practice and Procedure
Administrative Office of the United States Courts
Orne Columbus Circle, NE

Washington. D.C. 20544

To the Commitee on Rules of Practice and Procedure:

We write to urge this Committee to reject the proposed amendments that redefine the
scope of discovery. lower presumptive limits on discavery devices. and eliminate Rule 84 and
the pleading forms. The undersigned are law professors wha teach and write in the area of
federal civil procedure. Each of us also litigated in the federnl courts prior to entering the
academy, and remain actively involved in professional practice.

. In our judgment. two Key issues bear ¢lose consideration by the Committee as it
considers how to proceed: (1) What prublem does the Committee seek to solve? (2) On balunce.
how likely is it that the proposed amendments will improve the status quo? As in 1993 and 2000.
the Commitiee is focused on addressing a perceived problem of excessive discovery costs. In
supporting the current proposed amendments. the Committee recognizes that empirical data
show no widespread problem. but nevertheless hopes that new ac ross-the-board limits on
discoveny wilf lessen discovery costs in the small number of complex. contentious. high stakes
cases where costs are hi;,h The Commitiee is correct about the data: most critically, the Federul
Judicial Center’s (FJC™) 2009 closed-case stud) shmn that in almmt all cases discovery costs
are modest and proportionate to stakes. As in 1993! and in 2000.% evidence of system-wide. ¢ost-
multiplying abuse does not exist. and the proposed smendments are not desngned to address the
small subse! of problematic cases that appear to be driving the Rule changes; We anticipate thal.

" Linde S. Mullenix, Discestwry in Disurray The Pervasive Mth of Pervusive Diseovery thuse uned the
Canseguenses for Unjownded Rulemuking, 46 S1a8, L, REv. 1393, 141143 (1994) (strongly criticizing the “soft
sucinl selmee” opinion evidence used by the rulemakers behind the 1993 reforms. while noting that the findings of
e methodologically suund empirical studies did not suppont the refarms),

? James S. Kakalik. Deborah R. Hensler, Danie) MeCaffrey. Marian Oshiro, Nicholas M. Pace, and Mary E,
Vaiana, Discovery Munagemest Farther Al sts of the Civi il Justice Reform et Evoluation Data, 39 B.C.L. Riv,
613, 636 (19981 (evaluating the RAND corparation study of the 1993 reforms, which found that under that set of
rules Jawyer work hours on discovery wens 0 for 38% of general vivil cases, and low for the majority of cases,; see
also i, at 640 {table 2,10 shows that while d:scnver} costs grow with size and complexity of ease. the proportion of
tatal coststhey represent does not dramatically increase: the median percent of discovery haurs for the botom 75%.
top 25%.and top 10% of cuses by hours worked were 23%0. 33%. and 36% respectively): Thomas E. Willging.
Donna Slienstra, John Shepard, and Dean Miletich, s Empirteal St of Discovery aned Disclosure Practivs Unider
the 1993 Federal Rule dmendients, 39 B.C L. RFV, §25, 531-32 (1998) (finding that under the 1993 amendments,
the mediin reported proportion of discovery costs [0 stakes was 396, and that the proportion of lilizalion costs
artributable to problems with discovery was abous 4%2),
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as with past Rule changes. untargered amendments will fail t eliminate complaints about the
small sepment of high-cost fitigation that eliciis headlines about litigation gone wild: instead they
will ereate unnecessary barriers to relief in meritorious cases. waste judicial resources, and drive
up the cost of civil justice, The amendments are unnecessary, unwarranted. and
counterpraductive

In our view. those who support mujor change to the Federal Rules are responsible fur
demanstrating that proposed amendments will. on balance. make the overyll 5y stem fairer and
more efficient, Perceptively. Judye Lee Rosenthal has noted that “[s)ince their inception in 1938,
the rules of discovers have been revised with swhat some view as distressing frequency . And yet
the rulemahers continue W hear that the rules are inadequate to control discovery costs and
burdens.”' Iven assuming that o small subset of cases presents a problem that should be solved.
the proposed amendments will do liule, iFany thing. to decrease costs in these cases, As the two
authors of the FIC's 2009 empirical siudy eommented:

{nstead af pursuing sweeping. radical reforms of the pratrial discoven rules.
perhaps it would be more appropriate to puesue more-focused reforms of
particularly knotty issues. .. Otherwise, we may simply find ourselves
considering an endless litany of complaints ohout o problem that cannat be pianed
dswn e pirically and that sever seems W impros e regardless of what steps are
tahen.

Our coneern §s notjust that the propused amendmients will be ineffeciual Our groater
worrt i that they witl incrense costa o litigants and the court sy stem in those avernge cases that
operate smvathly under the current rules. In our view, the amendments are likely t spawn
confusion and ¢reate incentives fur wasteful diseasery disputes kven more oubling, by
inereasing costs and decreusing information flow, the proposed amendments are likely o
undeemine meaningful access t the courts and w impede enforcement of federals and state-
recognized substantive rights o

II.  Rule 26: Proposed Amendments Re-Defining the Seope of Discovery

Three af the propused amendments would change the way Rule 26 delines the scope of
discoveny: eliminating the trial judge's diseration to allow discovers relevant to the “subject
matter” of the action: eliminating the well-estahlished “reasonably caleulated to lead to the

“Les & Willwng. Defining the Problets, suprw nate 8, ay 783
bt at 784
"R w783
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discovery of admissihle evidence” langunge: and inserting proportionality limits into the very
definition of matter within the scope of discovery. All three proposals reflect an unsuppored but
profound distrust of trial-level judges and their exercise of disceztion, The current rules give
those judges the power and the tools to limit discovery ta what is reasonable, making the
amendments unnecessary. Vague complaints that the propartionality rules are underutilized
hardly establish that judges are balancing Improperly or are unaware of the need to do so. Yet
implicit criticism of the way trial judges are managing cases and ruling on discovery issues
animales the proposed rule changes. many of which claim to make litle or no change in the
substance of Rule 26. This is no substitute for a coherent explanation of the need for change or
why the proposed changes are the appropriate 100l to ix the perceived problem.

A. Rule 26(b){1): Elimination of a district judge’s discretion to order dlscovery
relevant tathe “sub jeot matter of the action

The Committee’s current proposal to amend Rule 26(b){ 1) eliminates the power of courts
to grant~upon g showing of good vause—access to discovery relevant to the subject matter of
the action, This proposed change is without basis, would narrow judicinl discretion. and make it
more—ol less—difTicult to carey out reasonahle case management. Moreover, these chanpes
would unduly narrow the scope of discovery and lead to additional and complex discovery
disputes, while giving courts minimal guidance for resolving them.

Some historical background about Rule 26 can inform this discussion. For the first six
decades-of the Federal Rules of Civil Procedure. pames were permilted to seek and obtain
discovery that was relevant to the “subject matter™ of the action.” The 2000 Amendments

aliered this formulation, permitting discovery relevant to the “claims or defenses™ in the action,
with broader “subject matter” discovery available only upon a showing of good cause. Giving
district judges the power to broaden dvscos*er} was recognlzed S necessary to ensure ﬂt.“b!hty
and encoumgcjudiciul invalvement in discovery management. The Commitee also reeagnized
that defini mn% which information is relevant to subject matter but not to claims or defenses could
be diffieult, ' Accordingy. the Committee thought it § important 10 maintain the possibility of
court involvement to “permit broader discavery in a particular case depending on the

cnrcumstances ol the case, the nature of the claims and defenses. and the scope of the discavery
requested.”'”

" 1n 1978, the Committee considered a proposal nenrly identjeal 10 the current one. but ultimately rejected it for
reasons that resonate today. The Commitiee reasoned that deleting the term “subject matter™ would simply insite
litigation over its distinction From efnims o defenses.” Mareover, nlthaugh the Committee was aware af po
evidence that discovery abuse wns caused by the broad tery “subject nuatter.” ft also was doubtful “that replachig
one very general tenm @ ith snuther eyually general one will prevent sbuse oevasioned by the generaliy of
language,” Preliminary Drft of Proposed Amendments 1o the Federal Rules of Clvil Prucedure. 77 E.R.D. 613,
627-28 (1978).

"' Commentyry to Rule Changes, Court Rules, 192 F.R.D. 340, 389 {2000} {"The dividing line between
information relevant 1 the claimsand defenses and that relevant only to the subject matter of the action cannot be
darned with precision.”}.

12 M
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The Conunittee’s current proposal gives linle consideration o the principles that gulded
its decision fourteen years ago. The explanation for eliminating the discretionary power of the
court is inadequate, based centra!ly on the ccnclusow assertion that “[plroportional discovery
relevant to any party’s claim or defense suffices.””"! The Committee has offered no substantive
reason For moving away from the discretion currenlly nﬂordcd the parties and the court to shape
discovery according to “reasonable needs of the action.” M We urge this Commitiee ta reject this
kind of unsupported assertion. Had there been a pattern of judicial abuse of the discretion
nfforded them by the current Rule 26(b)( 1), one would expect that it would be evident in the case
law. How ever, the decisions applying this nspect of Rule 26{b)(1) suggest that courts have
exercised their discretion sparingly and appropriately.' Perhaps the Commitiee has a different
understanding of how ¢ourts have exercised discretion under Rule 26(b)(1) but, if so. the basis
For that alternative view hus niot been shown, Nothing suggests that the authority to allow such
discovery—upon a showing of good cause—plny s any role in the “worrisome pumber of cases™
where “excessive discovery” Is thought to accur.'®

Not only isthe existing evidence insufficient to justify making this change to Rule
C26(b) 1), but we believe that the Committes underastimates the potential disruprion the proposed
rule would have on litigation, For instance. the proposed Advisory Commitiee Notes state that
~{i|f discovery of informatian relesant to the claims and defenses identified In the pleadings
shows support far new claims or defenses, amendment of the plendings may be allowed when
approprinte.”™ But this is precisely the opposite of what the 2000 Committes belieyed would be

# See Committee on Rules ol Practice and Procedure of the Judicial Conference of the United States.
Prehminary Draft of Proposed Amendments ta the Federal Rules of Bankruptey and Cisil Procedure 297 (Aug
70!31 herealier “Prelininury Draf of Proposed Amendments™],

192 F.R,D, 0t 389,

" OF the reported district court enses we reviewed interpreting the “raod cause™ standard, none suggests
unreasonnble decisionmaking See. e.g.. Jones v. McMahon, 2007 WL 2037910 %13 (NDNY. July 11,2007)

{ finding good touse to permit alimited deposition regarding matter relevant to the subject matter of the netion. bu
dunying request o barge purt because of Tk of gond cause showing): Rus, Inc.y, Bay Indus, Ine. No. 01 Civ,
6133,2003 WL 174075, * 14 (S.DNY. Apr. 1, 2003) (good cause nat shown in motian.to compel discoveny of
material relevant only to subject mater of action where mavant did not make “ony showing of need”): RLS Assoc.,
LLC v. United Banh of Kuwait, PLC. NWo. 01 Ciy, 1290. 2083 WL 1563330, *3 {5.D.M.Y, March 26, 2003) {goed
cause not shown in motion to compe! discavery of material relevant only 1o subject maner of setion where movam
did not show that "praduction would senve the reasonable needs of the wetion’™): Johneon Maithey. Ing, v, Research
Corp.etul, No 01 Civ, 85,2002 WL 31235717, *2({5.D.N.Y. Oct. 3, 2002) (finding no good cause far
disclosure of documents relavant to subject matter, but not 1o claims or defenses): Hill s Mol 4, 205 F.R.D. 490,
493 {5.D, Ohio 2001} {good cause not shown for broad diseovers of personnel files in disparate trentment case,
where discovery would relate 1o disparate impact, but finding good case Tar the disclosure of specified employees’
personnel files): Cobell v. Nornon, 226 FR.D 67 (D.D.C. 2005} {rejecting vequest {or discovery beyond the scope of
plaintiff's statuton claim in a suit seehing an aceounting of Indian trust funds. Discavery related more genemlly o
assel managemen| was not permissible as ‘u wns bevond the scope of plainil {¥' statutory claim): Jenkins v.
Campbell, 200 F.R.D. 498 {tM.D, Ga, 200 ) (breach of contract plnhltm‘ was entitled to discavery only on thase
c¢laims remninhiyg after the entny of pariial summan judgnient agningt him, although court retained authority to
ey ise pactial summary judgment order at any time prios to the entry of final judpment),
" Preliminany Draft of Proposed Amendments, supru note 13, at 263,
P Lt a1 255-36.
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achieved by limiting discovery to claims and defenses asserted in the pleadings.'® It is unclear
how discovery limjted to what is already pleaded would provide an information-poor litigant
with actess o the information needed o expand its legitimate claims. Thus the elimination of
“subject matter™ discovary eliminates a tool necessary to address the problem of information
asymmetry that is so common W hen an individual or small business faces a large entity in
litigation. If Rule 26{b){ 1} were amended to prevent judges from ordering discovery relevant to
the “subject matter” of the action. the ability to balance this informational asymmetry would be
more severely limited. For example, a plaintiff who has a valid § 1983 claim against a municipal
official would be hard-pressed to seek discovery relevant to a patential Munell claim against the
municipality, absent the power of"acourt to grant access to material relevant to the subject matter
of the action. And the plaintiff with a valid claim against the municipality may have lintle
additional opportunity to develop information necessary to support her claim. Finally and
relatedly. we have great concerns that the uncertainties that will follow from this amendment
will create incentives for parties resjsting discovery to file more motions lo litigate relevance,
increasing discovers costs and forcing judges to spend time ruling on a new group of motions,
We have seen how past changes to Rule |1 increased satelfite Jitigation pertaining to sanctions
rather than improving the cfficlency or fairness of the eivil justice system.

In sum. the Committes has articulated no speeific benefit that will outweigh the costs of
altering the current framework of Rule 26(b)( 1). The existing text requires an aflirmative
showing of good cause to justify discovers that is relevant to the “subject matter involved in the
action™ but not o “any pany s claim or defense.” Even when good cause is shown. such
discovery is subject to the limits already articulated in Rule 26(b)(2)}(C). and may be limited by a
protective order under Rule 26(¢). No adequate explanation has been offered for why these
existing protections are insufficient to ameliorate any negative consequences of permitting
occasional discovery regnpding the subject matter of the litigation. There is no basis for believing
that the proposed asmendment would. on balance. produce more good than harm. and so we urge
the Commiltee not to adupl this proposed change to Rule 26{b){1).

B. Rule 26(b)({1): Admissibility and Relevance

As the Committee recognizes. it hus long been the case that dxscuver} is permitted even
as ta information that—standing alone—w ould not be admissible at trial.” Yet the Committee’s
current proposal to amend Rufe 26(b)(1) would eliminate an important sentence that has guided
courts for decades; “Relevant informalion need not be admissible at the trial if the dtscover)
appears reasonably caleulated to lead to the discovery of admissible evidence."? Again the

Commitee’s propused amendment does not targeta documented problem and runs the risk of
creating wasteful satellite litigation.

Y192 F,R D, ot 389 (“The rule change, . . signals (o the purties thal they have no entitlement to diseoveny 1o
dcvelop new elaims or defenses tat are not already idenified in the pleadings.”).
1 Sor Preliminary Dralt of Proposed Amendments, supru note |3, at 266,
Ynits place. the proposal would add a sentence that omits the phrase “reasonably calculated 10 lead t the
discovery of admissible evidence.” See il a1 239-90 (~{nfarmation within this scope of discovery nzed not be
admissible in evidente to be discoverable.™).
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The Committee explains that this change is not meant to modify the definition of
“relevance.” bul rather to prevcnt improper use of the * reasonnbl) caleulated” language to allow
discovery inta information that is not, in fact. relevant.*! As an mmal matter. these concetns
appear to be based on nothing more than anecdotal impressions,* There is no empirical evidence
that this language has had the effect hypothesized by the Committee, The current Rule already
makes clear that the *“reasonably calculakd" l:m;_.ua"e applies only to “frfefevent information™
that was the point of the 2000 amerdment,”

Even if viewed in isolation. however, the phrase “reasonably calculated to lead to the
discovery of admissible evidence™ cannot permit discovery beyond what is othenvise authorized
by Rule 76{b)(l) Under the Federal Rules of Evidence, evidence is only admissible if it is
relevont,™ The need to obtain information that is “reasonably caleulated” to lend to the discovery

ol admissible, relevant evidence is especially crucial in the context of pretrial discovery. As the
Commitiee recognized in 2000:

A variety of types of' information not directly pertinent to the incident in suit
could be relevant to the elaims or defenscs raised in a given action. For example.
other incidents of the samae ty pe. or involving the same product. could be praperly
discoyerable under the revised standard. Information about organizational
grrangements or filing sy'stems of a party could be discoverable if ikely to yicld
or lead to the discovery of sdmissible information, Similardy. information that
could be used to :mpeuch alikely witness. although | not otherw ise relevant to the
claims or defenses. might be properly discoverable.™

The “reasonably caiculnted" language does not give parties carte blanche. of course, All
discovery is subject to the limits ariculated in Rule 26(b)(2)(C). and may be lintited by a Rule
26tc) protective order,

To delete the “rensonably calculated™ language. by contrast, will send cotrts and litigants
a misgaided and fundamentally incorrect message: that there is some eategory of information
that /s “reasonably calculated o lead to the discovery of admissible evidence™ but is aot relesant
ta the claims or defenses and. therefore. wholly cutside of the permissible scope of discovery.
This will alimost certainly be perceived as narrowing the definition of relevance and mandating a

= It 01 266 {expressing concern that the “reasunably caleulated” tanguage is being improperly insoked “as
tlwugh it defines the scope of disvoyeny” and a5 setting "a braud standurd for approgriate disuaseny™),
* Minutes of the April 2013 Meeting maha reference 1o a survey that revealed “hundreds if not thousands of
cases that explore™ the lanuuage "rezsanably caloulated 1o lead to the discovery of admissible vy 1dgn\.e with
“many " of these eases sugyesting that courts thaught this phrase “defines the scope of discovery.” " Commiltec on
Rules of Practice and Procedure Agendn Baak. June 34, 2013, at {47 (drall mivutes of April 2013 Advison
Commiltes meatimz), There is no indicative that sy enalysis of the coses was made to determine whether they
permmed discavery that svould not be considersd “relavant” wader the currentar propased Rule,
192 F.R.D. at 390 (" Accordingly. this sentence has been amended to clurify that information must he relevant
w be discuverabla, even though inadmissible. and that discayery of such materlal is permitted i yeasonably
caluulatcd to fead to the discovery of admissible evidence,").
o Sm.' fen.R.EVID 402 {~Relevont evidence is admissible . lrrelevant evidence is nol admissible™).
F192FRD a1 389,
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more restrictive appraach to discovery that is wholly unjustified, This proposal Is a particular
cause for concern because it affects the meaning of 8 word—"relevant™~—that hos been called by
a leading trentise in the field as ““[p]erhaps the single rmost important word in Rule 26{b)(1)."*"

At a minimum, the proposed change will invite wasteful satellite litigation over the amendment’s
purpose and effect—an unintended outcome that would vndermine the goal of reducing
unnecessary costs and delay.

C. Rule 26{b)(1} & (b}(2){C): Proposal to incorporate the “proportionality"” factors
into the “seope of discovery™

We also oppase the proposal to move the cost-benefit considerations that are currently set
forth in Rule 26(b)(21(C)(iil) to Rule 26(b)(1). There is a serious risk that the amendment will be
misread to impose a more restrictive discovery siandard across the board, contrary to the
Comnmitiee’s intent and without any empirical justification for a more restrictive approach. There
is also n danger thut the rewritten rule would be misinterpreted (o place the burden on the
discovering party. in every instance. to satisfy each item on the (b)(2)(C)(iii) laundry list in order
to demonstrate discoverability. This would improperfy shift the responsibility to show
burdensomeness from the parly resisting discovery to the party seeking discovery. which in turn
will encourage o higher dearée of litigation over the scope of discovery and increase costs both
for litigants and the court system. Moreover, the rule change does not explain how the cost-
benefit analysis is to be undertaken or shown. and we are concerned that the requirement will

crente perverse incentives for the hiring of experts. the holding of additional court conferances.
and the over-litization of diseovery requests.

We recognize that the Committee has not expressed the 1 iew that the cost-benefit-
considerations that now appear in Rule 26(b){2)(C)iii) should be re-balanced to make discovery
harder to obtain. Rather. the proposed Commitier Note states that the proposal will merely
“move"” Rule 26(b)(2)(C)(}ii)'s already “Familiar™ considerations to Rule 26(b)( 11" During
public hearings on these propasals, Commitiee members emphasized repeatedly that this change
will not alter the burdens that currently exist.™

The Committee appears to believe that the cost-benefit provisions are underwilized and
that they will acquire greater attention. use, and citation if relocated to an earlier portion of Rule
26. The Committee provides no evidence that lawyers and judges are unaware of the provision's
current existence, 1t seerns far mare likely that the standards for proportionality are infrequently
cited because—as the empirieal evidence suggests—discovery is usually proporticnal and
appropriate. Rule 26 isalready crystal clear about a party”s obligation ta respect Rule
26(b)2)CNiii)’s considerations when making discovery requests. a Pany’s ability ta object o
discovery requests that it believes are excessiva in light of Rule 26(b)(2)C)(iii)’s considerations.
and the court’s obligation to limit discovery requests that run afoul of Rule 26(b}2)(C)iii)'s

# CHARLES ALAN WRIGHT, ARTHUR R, MILLER, & RICHARD L. NARCUS, 8 FEDERAL PRACTICE & PROUGDURS
§ 2008. :

hal

= Prelintinary Draft of Propesed Amendments. supra nole 13, at 296 (page 16 of the redlined proposed
amendments) '

™ Sex Transcript of Nos.. 7. 2013 Hearing {hereinaRer ~Nov, 7 Hearing™]. at 32, 139-40. 154-36, 180-81.
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considerations. Although the proposed Comimittee Note states that moving these considerations
to Rule 26(b)(1) will require partnes to abserve them “without court order™™ that obligation
already exists under Rule 26(g).*"

Relatedly, the Committee asserts that these cost-benef' t considerations are “not invoked
often enough to dampen exeessive discovery demands.”™*' But this assertion also lacks empirical
support, If ‘the faw; ers who expressed concerns about “excessive discovery™ in‘response to the
survey questlons are the same ones who are “not invokjing] Rule 26(b)}(2)(C) often enough. -3
then it is their advocacy on behalf of their clients—not Rule 26—that requires improvement, It
seems especially improbable that the cases about which the Committee is most concerned—
“thase that are complex. invalve high stakes, and generate contentions adversary behavior™—
are the saite ones in which parties are not “invok[ing]” cost-benefit considerations often enough.
More likely. law yers complaining about excessive discovery are [ully aware of Rule
26(b)2NC )(iii) s considerations. but they are not uniformly successful in limiting discovery
requests that they view as excessive.’

Admittedly. judges may sometimes make mistakes in concluding that a particular
discoyery request should not be limited pursuant to Rule 26(b)(2}C)(iii)—just as they may
sometimes make mistakes in concluding that a particular discovery request shoidd be limited
pursuant w Rule 26{b){2)(C )(iil}. But there is no empirical support for the idea that transplanting
the same considerations one subsection earlier in Rule 26(b) will improve the digcovery process.
It is difficult to believe that judges and attorneys regularly fail to read past Rule 26(b)(1) and
that. even when they make it that far. thev deliherately ignare its explicit reference to “the
limilations imposed by Rule 26(b}2)C)."

It would also be unwise for the Committee to procced with this proposal on the view that.
because it makes no substantive change to the discovery standard. the amendment at least would
do no harm. In fact, the amendment could have serfous. unfortunate consequences. The puzzling
justification for the proposal is preciszly why so many who have commented on it perceive it to
make the overall discovery standard more restrictive thaa it currently-is. For there is no other
logical purpose for making the proposed change: judges would be hard-pressed to imagine that
the goal is simply to remind them of the existence of a provision within Rule 26 that is already

* Pretiminary Draft of Proposed Amendments. sty s nate 13, at 296 {page 16 of the retllined proposed
amendmeants}.

" Fed. R. Civ P.26{g)(11 (~By signing. an ottarney or party certifies that 1o the best of the person’s hnowledsae,
information. and bellef formed nfier & reasonable inquiny . fan) ] discovery request .. is not interposed for any
impraper purpose. such as to harass, cause uanecessary delay. ur needlessly incrense the cost of litigation: and . . .
peither unreasonable nor unduly burdensone or espensive, considering the needs of the case. prior discovery in the
casa, the amount in controsersy, and the importance of tha issues at stake {n the action.™). See ufss Nov, 7 Hearing,
av 130, 154, 172-73 (discussing Rule 26{g)).

" Preliminary Draft of Proposed Amendmants. supru note 13,4t 263,

i

Y Arthur R, Miller, Stayfifiedd Pleeuding Meaningful Duys in Couer, and Tricls on the Meris Reflactions on
the Deformeniun of Federal Progedure, 88 N.Y.U LUREV. 286, 361 (20133 (“[Alecarding (o the practicing bar. . |
litigation ebuse is anything the opposing lawyer is doing."),
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known and employed  Because the Committee's proffered explanation for the transition i so
dilticult w comprehend. there is a real danger that judiges will mistakenly infer that the
Commitiee must have intended o more restrictive discovery standard, or at least one that places
greater burdens on the requesting party. This would be a perverse result: but itis a quite
predictable one, and one that can and should be ay vided,

Accondingly, the Commitiee should Jeave Ruole 26(h) 21 Caiiif)s cost-henetit factary
where they cumently reside IV there is concern that hitigants are faiting t realize that those

N ' e B "
considerations nust be “obsers ed Without conrtorder.” ™ then an alernative would be to suggest

discussion of these factors al the prefiminany diseoyery eonference already contemplated umder
Rule 2810

I, Restricted Use of Discovery Devices: Rules 30, 31,33 & 36 and Lower Presump tive
Limity

The Commitee defends proposed limits w the presumptise aurmber of divenvery desices
cuch party can tse as @ way o reduce costand inerease efficieney. Howeser, like the
Commitiee’y proposed amendments t Rule 26, they are jnsulliciently supported by relesant
empirical evidence, and they will likely spawn more discovery disputes and undermine the
Rule's goal af achivying just outeemes in indisidual cases, The most problematic propusal in the
chrrent p.n.lmhu of relvrms is the change fron o presumplise limit ol ten dn.pn:mnnw per pary to
a peesumptive lanitor five In certain types af eases, depositions are the most important
disgeveny device that parties use Thus. especially tx o thia discoven device, limiting aecess
shosuld be justified onby 38 there 35 0 atrong basis to bulbieve that this retorm is aeeded and that
dusired henefits will Fallons,

[Remainder of this section deleted]

IV.  Elimination of the Forms

Finally, se turn to o proposed change that is perhaps the simplest but most significant;
the abrogation of Rute §4 and the elimination of the Forms. The Forms were onee deseribed gs
“the most important part of the rules,” particularly for ?lcadin" beeause “when you can 't define
v gan at least draw pletures to show your meaning.” " The Committee affers two principal
reasons for abundoning them. (1) according o “informal inguiries that confirmed the initial
impressions of . ., members.” fawyers and pro se liigants do not tend 1w rely on the Forms: and
(2ythe current Forms “live in tension with recently deyeloped approaches to general pleading
standards.”"' The Committee’s first justitication 1s wholly lacking in empirical rigor and.
moreower, ignores the fact that federal judges al every level dho ook w the Forms for nssisance
The second justification is certainly aceurste—7w ombly and Iphal ereste temion with the
Forms—but that tension 14 nut insurmountable and, even §f it were, one still needs a cativnale for
choosing one oyver the other, The Committee hus pros ided no explanation for opting t abandon
the Forms ruther than o reexamine plausibility pleading

The Committee’s first explanation for why it is abanduoming the Forms i based un casual
empificism and self-evidant bins As we understand it, o Subcommittee to study the Forms
apparently started with the intuition that lawyers tend not to rely on the Forms. and then
conducted an informal surs ey ol'undtsclmud lawyer s—-unsurpriwmh concluding that their
initinl Invitions were correet. ™ Needless o say. this is not o vatid a3y to answer the qucstmn of
whether lawsers rely on the Forms Lo construct thelr complaint. {f one starts with a bias in one
direction or anuther. one should be extremely cautious in conducting empirical research so as to
ensure that the initial bias does not influence the uhimate interpretation of the resulis Given the
Committees description of its research, we are not comforted that any steps were taken to reduce

the potential fur this confirmatory bins. 546
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Furthermore, it is surprising that the Advisory Conumittee would rely on the supposed
irrelevance of the forms. when its own staff prepared a memoa for the April 2013 Meeting that
summarized in great detail the numerous lower_courts that have grappled with the ongaing
viahility of the forms after Iyba! and Tivombh-' Although we do not claim to have conducted a
rigorous survey. our examination of the case law is consistent with the material already presented
ta the Committee, We note that the Supreme Court has relied on the Forms in the pleading
context numerous times—perhaps most significantly in Tivombly tself.” Morcover, lower court
opinions cite ta the forms often. relying on thLm as indicative of the pleading required under the
Federal Rules. even after Twombly and Igbal.* 1f federal judges have found the Forms
illustrative of the relevant pleading standard. as our and the Committee’s research suggests. it
stands to reason that practicing lawyers have done so as well. Indeed. practitioner “blogs™

indicate that lawyers pay close atlention ta lower courts® reliance on the Forms. particularly in
the ares of intellectual property.

The Committes's second explanation, that the Forms cannot be squared with the Supreme
Court’s decisions in Twomhly and lgbel, prematurely resolves a questiva thut the Committee has
yet to fully consider, As the Committee is aware. the conflict between the rulemaking
contemplated under the Rules Enabling Act and the Court's decisions in Twwombly and Ighed is a
live one. Indeed. the Committee has noted in the past that it will be open to considering
instituting rulemaking if it is shown that plausibility pleading is having a significant impact on
the business of federal courts. 11 8 Premalure ta call an end to the debate. especially in light of
recently emerging empirical data,’ Given that the Committee has yet to take a definitive
position on plausibility pleading. striking the Form Complaints commits the Committee to g
position that implicitly adapts plausibility pleading as the standard going forward, This is all the
more troubling given that one trenchant criticism of Iybal and Twomhbly is that the Court
abandoned its previously stated commitment to modlf\mg the Federal Rules through the
rulemaking process rather than through case adjudication.” 1f the Committee ndupts this
praposal. the door will be effectively shut and the pleading rules will have been altered without
any of the participatery deliberation that legitimizes the Federal Rules.

1 Ser Mensorandam by Andrea L, Kuperman a1 8-26 (July 6. 2012), in Advisary Cammtittee on Civil Rules
-\gendn Book, April 11-12, 2013, st 230-243.

% See Twombly . 350 U.S. w565 n 10 (arguing that there was no conflict berween Form 9 {now Farm 11) and
plausibility pl\.ndmg,) sy also Mayle v. Falis. 345 U.S. 644, 660 {2005): Swierkiewicz v. Sorema N. A, 514 US
506. 513 nd {2002,

1 Sue, ¢ g . K-Tech Telecommunications. Ine. v, Time Warmer Cable, tne., 714 F.3d 1277. 1288 (Fed, Cit.
2013 {resolving tension between Form 18 and Twoabl) and lybal), Hamilten v. Palm. 621 F.3d 816, B18 (Rth Cir
3010} {rehving an Form 13): Tamavo v. Blagajevich. 336 F.3d 1074, 1083 (‘hh Cir. 2008) {drawing analogy from
Form 9.

™ See, ¢ g , Charles ). Flawkins, fphul . lind Tuaihly Nonviihstanding Form 18 Is The Sundord For Divect
Infi-ingement - !Ilegulmm available at fllp._www nuitdug.cont umlcd_@cs 243138 Patent Igbal_And 1w ombly -
Nowithstapding - F 3 dard « For = Divect Infringe - Aleations (Yast visited Junuary 33, 201.4)
{posting “practice nale” refatedio mmﬂecum‘ property).

% Sve, ¢ g , Kevin M. Clermont and Stonpt Eisenberg, Plaintiphobia in the Supreme Comrt, 162 U, PENN. L
Rev. __(fanthcoming 2014), avaitable at hitp: papers.ssm.com-sol3.popers,cfin”abstracy_id=2347360.

g See Swierklewicz v, Sorerma, N.A. 534 LS, 506, §14-13 12002) Leatherman v. Tarrant County Narcotics
Intelligence & Coardination Unit, 507 U.S. 143, 16869 {1993),
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Moreover, the Committee’s explanation of its proposal to abrogate Rule 84 and the
Forms seems strik‘mgly inconsistent. For although it acknowledges the tension in its report to the
Standing Committee. it states in the proposed Committee Nates that *[1]he purpase onrowdmg
illustrations for the rules, although useful when the rules wers adapted, has been fulfilled.™™
This public explanation, however, flies in the fice of its description of the conflict between the
Forms and plausibility pleading. The rea) problem may be that the plausibility standard
articulated by the Court s so vagus, standardless, and subjective that it is at odds with efforts 1o
provide examples of pleadings that are sufhcsent. Al times, the Committee’s report 1o the
Standing Committee suggests this conclusion.™ This. hawever, is an indictment of the
plausibility standard of plesding. not of the Form Complaints. Eliminating the Forms may
eliminate the conflict. but in this case contlict avoidance may amount to a derogation of the
Commitee's institutional obligations.

CONCLUSION

In conclusion, we urge the committee to closely attend to the two key questions that we
think must be answered as it considers how to proceed. As to the first—whether the Committee
is solving a well-identificd problem—the empirical evidence is clear that in the vast majority of
cases discoveny eosts are not disproportionate to their estimated value, Given the available
empirical record, it appears to us that a key underlying assumption made by those who support
these amendments is fundamentally called into question,

As to second Dnquiry—w hether proponents have shown that the proposed amendments
will make things better—we believe that their burden has not been satisfied. Indeed. quite to the
contrary. in our judgment the proposed nmendments unnecessarily risk a host of adverse
consaquences, including that they are likely to spawn confusion and wasteful satellite litigation,
outcomes that, peryersely . are contrary to the Committee's expressed intent to reduce costs and
improve judicial efficiency.

Perhaps most perplexing to us is that many of the proposed amendments are predicated
on a lack of faith in the ability or willingness of trial judges to manage the cases that come before
them. We are nware that & majority of Supreme Court Justices in both Tyweombly and in Iybal
expressed !hcn- bchel"thm “careful case manngement™ has been beyond the ability of most
district Judges,™ That view Is at odds with the best current empzrica! evidence suux_,estmu that
trial judges ore mannging the vast majority of their dockets well,” Even assuming that 2 small
subset of cases present problems thal the current rules cannot solve, the proposed changes da not
address ond so cannot resolve these problems. Rather. the smendments will generate different
problems and shift costs to litigants in cases where the rules are working well. We urge the
Commitiee to reconsider and ta reject the package of proposed amendments,

i Prehmlnnry Draft of Propased Amendmenls. supra note 13. at 329,
% Ses Preliminary Draft of Proposed Amendments, supiy note 13, at 276-77 I Anemipring (o modemize the
existing farms , , . would be an fimppsing ond precarious undertahing,”)
* lyhul, 5§36 U.S. at 685 (ulring Tiwombly, 530 U.S,mt 559),
" Ser.e g, Lee & Willging Defining the Problem. supru note 6, ot 779-81 (summarizing empirleal literature
demoanstrating that discovery costs are generally low),
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EFFECTIVE DEC. 1, 2015, FEDERAL
RULE OF CIVIL PROCEDURE 37(¢)
WILL CHANGE DRAMATICALLY
THE LAW OF SPOLIATION.

Prior to the adoption of this rule, the
Circuits had split on the question whether
negligence in the destruction of relevane
evidence was sufficient, in at least some
circurnstances, to suppott the sanction of an
adverse inference. The First, Second, Sixth,
Ninth, and, in at least one circumstance,
the D.C, Circuits had all concluded that
negligence could be sufficient.! As discussed
below, Rule 37(e) changes this result when
the evidence lost consists exclusively of
electronically stored information (“ESI”),
but does not change the law as to tangible
evidence.

Moreover, all Circuits required a show-
ing of prejudice before an adverse inference
instruction could issue-as-a-sanction-for-loss
of evidence. Rule 37(e) also changes this
result, requiring no showing of prejudice
as & prefequisite to issuance of an advetse

14
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Electronic vs. Tangible Evidence. Rule
37(e) applies onlyto electronically stored
Information ("ES!"). It does not apply

to tangible evidence, This distinction Is
tritical. To the extentthe rule changes
the law of spoliation (as It does In several
Circuits), different rules will apply to
spoliation of electronlc, as opposed to
tangible, evidence. This has sometimes
_outcome-determinative Impact,

Intent Requirement. Prior to Rule 37(e),
five Circuits (First, Second, Sixth, Ninth,
and sometimes D.C.)allowed an adverse
inferance Instruction sanction absent an
Intent to spoliate. Rule 37(e) requlres
intent before an adverse inference or
tertain other specified sanctions may
Issue. But, while the Rule significantly
restricts the availabllity of certain harsh
sanctions absent intent, other severe
sanctions remaln atthe court's disposal.

Rule vs. Inherent Power, The law of
spoliation developed as an application of
the inherent pawer of the court, Within its
scope, this rule displaces inherent power.
Therefore, to the extent that two branches
of spaliation law apply to ESI vs. tangible
evidence after Dec. 1,2015, they derive
from different sources of authority and in
several Circuits have different require-
ments.

" PRINCIPALTAKEAWAYS

inference instruction if intent to deprive
the advetse party of the lost evidence is
established, .

Following is a discussion of the prin-
cipal aspects of the Rule 37(e).

INTRODUCTORY CLAUSE
ELECTRONIC VS, TANGIBLE
EVIDENCE (“IF ELECTRONICALLY
STORED INFORMATION")

Rule 37(e) applies only to ESL It does
not apply to tangible evidence. This
distinction is critical, To the extent the
rule changes the power of the court to
remedy spoliation (as it does in several
Circuits), different powers will apply
to spoliation of electronic and tangi-
ble evidence — unless or until those
Circuits change their spoliation law in
light of the rule. This has potentially
outcome-determinative impact,

There are some cases in which the loss
of tangible evidence is devastating, The
classic example is Silvestré v Gen, Motors
Corp., 271 F.3d 583 (4¢h Cir, 2001), in
which the plaintiff destroyed the product
at issue in a products liability action (a
car), pethaps negligently, and thereby
prevented the defendant from analyzing
and testing the product and defending the
claim, The Fourth Circuit concluded that,
regardless of the spoliating party's intent,
decimation of the defendant’s inability
to defend the claim warranted dismissal:
“We agtee . . . that dismissal is severe
and constitutes the ultimate sanction for
spoliation. It is usually justified only in
circumstances of bad faith or other ‘like
action.'. ., But even when conduct is less
culpable, dismissal may be necessary if the
prejudice to the defendant is extraordi-
nary, denying it the ability to adequately
defend its case,” I4, at 593. Rule 37(e) has
no impact on this holding because only
tangible evidence is involved.

The Intentional Bu Incompetent
Spoliator. One interesting question is the

impact of Rule 37(e) on the intentional

destruction of evidence that is main-
tained in both electronic and tangible
form, but only the tangible evidence
is permanently lost, The case of the
intentional but unsuccessful spoliator
is instructive. Ifa party intentionally
destroys electronic evidence but the

YOL. 99 NO. 3

evidence is obtained from a third party,
then no sanctions or curative measures are
awardable under Rule 37(e) because no
evidence “is lost,” a prerequisite to judi-
cial action under the first sentence of the
Rule, These may be sanctions available
under other powets, such as Rule 37(h)

if the misconduct violated a discovery
order; Rule 26(g) if the spoliator served a
false discovery response in the course of its
artempted spoliation; 28 U.S,C. § 1927
if the misconduct unreasonably and vexa-
tiously multiplied the proceedings (as

by causing the issuance of a subpoena on

. the third party that would not otherwise

have been necessary); and the inherent
power of the court for the bad faith
litigation misconduct in the course of the
attempted spoliation. But these sanctions
would presumably not include the sanc-
tions listed in Rule 37(e)(2)(A)~(C).

If the same pacty wete to set out to
desttoy tangible evidence with the same
malign intent but the evidence were to
sutvive, the party's unsuccessful spolia-
tion would be subject to sanction under
the inherent power of the court — and
perhaps other sanctions powers — with-
out any limitation imposed by Rule
37(e). Just as attempted but unsuccess-
ful subornation of perjury evidences
consciousness of guilt or culpability,
intentional but unsuccessful spoliation
may evidence consciousness of guilt or
culpability and in appropriate circum-
stances may legitimately give rise to an
adverse inference instruction, dismissal,
or entry of a default judgment.

Consider now the intentional but
incompetent spoliator who sets out
to destroy all tangible and electronic
evidence, but the evidence is restored
or replaced, as by setvice of a subpoena
ona third party. No curative measures
or sanctions are available for spoliation
of the electtonic evidence because no
ESI “is lost,” as required by the intro-
ductory language of Rule 37(e). For’
the actempted destruction of tangible
evidence, however, the Rule does not
preclude issuance of hatsh sanctions
under the inherent power of the court
or other sanctions powers. This can be

viewed as an incongruous result whes 551

the tangible evidence is merely a print-
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out of the ESI, Thete is little reason,
however, to protect the malevolent
spoliator from sanctions that the conrt,
in its discretion, deems apptopriate in
the circumstances,

‘SHOULD HAVE BEEN PRESERVED"
Rule 37(e) does not set forth a stan-

dard for pregecvation. It does not alter
existing federal law concerning whether
evidence shouild have been preserved

or when the duty to preserve attached.
This is dererrined by the common law
test: Was litigation pending or reason-~
ably foreseeable?? In the words of the
Advisory Committee Note, "Rule 37(e)
isbased on thie] common-law duty; it
does not actemnpt to create a new duty

to preserve. 'The rule does not apply
when information is lost before a duty to
preserve actaches,” Nor does the rule tell
you when that duty arose,

Independent of the common-law
obligation, statutes, rules, internal
policies, or other standards may impose
preservation obligations, Is disregard of
anindependent obligation to preserve
enough to warrant a spoliation sanction?
The Advisory Committee Note says this
is to be determined on a case-by-case basis
(“The fact that a party had an indepen-
dent obligation to preserve information
dogs not necessarily mean that it had such
a duty with respect to the litigation, and
. . .does not itself prove that its efforts to
preserve were not reasonsble with respect
to aparticular case,”).

There are multiple ways that disre-
gard of an independent obligation to
presesve may be relevant to a spoliation
decision under Rule 37(e).

First, disregard of the independent
obligation may give rise to an inference
of intentionality, if, for example, it can
be shown that the spoliating party was
aware of the obligation and customarily
honored it. _

Second, if a party fails to preserve
evidence in disregard of an independent
obligation and the adverse party harmed
by the loss of evidence is within the
class of persons protected by the stat-
ute, rule, or other standard imposing
that obligation, that fact may lead the
court to conclude that litigation by the

injured person was reasonably foreseeable
and spoliation sanctions are therefore
appropriate.?

“I8 LOST"

Rule 37(e) curative measures or sanctions
are available only if BST that should have
been preserved “Is lost.” The Advisory
Comsmittee Note provides that: "Because
electronically stored information often
exists in multiple locarions, loss from one
soutce may be harmless when substitute
information can be found elsewhere,”
This states the unremarkable proposi-
tion that loss from one location causes

no prejudice if the ESI can be found
elsewhete (prejudice is a prerequisite for
curative measures under subdivision (e)
(1)). But the more important point is
that information that is “fonnd else-
where” is not "lost” at all — because this
precludes any curative measures or sanc-
tions under either subdivision (e)(1) ot

_ (e)X(2). This accords both with common

sense and with prior law. Se, e.g., Carlion
0. Fewins, No, 13-2643, 2015 US. App.
LEXIS 16149 (6th Cir. Sept. 11, 2015)
(no spoliation where only backups of
911 recordings were destroyed and other
copies remained). '

As noted below, the rule also
precludes any curative measures or
sanctions if the ESI can “be restored or
replaced through additional discovery.”
Given the rule’s structure, ESI that can
be restored would appear to be “lost,”
even if only temporarily lost. Once
restored, it is no longer “lost.” But

* “replaced” information remains “lost,”

as replacement describes substitution,
not identity (Dictionary.com definition
of “Replace: 1. to . . . substitute for (a
person ot thing); 2. to provide a substi-
tute or equivalent in the place of.”).

“APARTY”

Rule 37(e) applies only to ESI “lost
because & party failed to take reasonable
steps to preserve it.” Thus, the rule
applies only to parties. The rule does

not by its terms apply to spoliation

by a relevant nonparty ~ or sanctions

to be imposed on a party as a result of
spoliation by a thitd party. If the third
party is the agent or otherwise under  »

k1]

THE TEXT O,FlRIfJiLE 376)

Effective Dec. 1, 2015, Federal Rule of
Clvil Procedure 37(e) provides:

(e} Fallure to Preserve Electronically
Stored Informatlon, If electronlcally
stored information that should have been
preserved In the anticipation or conduct of
litigation Is lost because a party failed to
take reasonable steps to preserve it, and

it cannat be restared or replaced through
additional discovery, the court:

(1) upon finding prejudice to another
party from loss of the information,
may order measures no greater
than necessary to cure the
prejudice; or

(2) only upon finding thatthe party
acted with the Intent to deprive
another party of the information's
use in the litigation may:

{A) presume that the lost informa-
tion was unfavorable to the
party;

{B)instruct the jury that it may or

must presume the information
was unfavorable to the party; or

{C) dismiss the action or entera
default judgment.
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the control of the party, logic dictates
that the party is the actor within the
meaning of Rule 37(¢) and the rule
therefore auchotizes the impaosition of
curative measures or sanctions. This is
consistent with prior spoliation case law,
under which a party’s responsibility for
third-party spoliation is a fanction of the
party’s “control” over the spoliating third
party. “Control” is often, but not always,
determined by the breadth with which
the phrase “possession, custody and
control” in Rule 34 is construed 4

For example, the defendant in Gordon
Partners v, Blumenthal (In e NTL, Inc. Ser.
Litig.), 244 ER.D, 179 (S.D.N.Y. 2007),
did not have physical custody of the BSI
that was lost, but it was subjected to an
adverse inference because that informa-
tion had been ia its control years earlier,
It then entered bankruptcy and relin-
quished control over the ESI to a new
entity formed in the bankruptcy process.
This new entity — which had control of
the documents but was not a defendant
— failed 'to preserve the ESI. A securities
fraud class action had been commenced
before N'TL, Inc., went into bankruptcy.
Two entities emerged — the liability for
the lawsuit was left with one of them
(NTL Europe, the defendant), but all
docurnents and BSI went to the other New
NIL, a nonparty), together with the opet-
ating business., New NTL did a computer
upgrade which decimated a great deal of
electronically stored information, The NTL
Court found that defendant NTL Burope
had “control” over the documents and ESI
for three independent reasons: (1) it would
be patently unfair to allow the post-bank-
ruptcy structure that the defendants
were involved in arranging to frustrate
discovery; (2) a demerger agreement
between the entities entitled defendant
NTL Europe to access the documents
and BSI, and (3) the duty to preserve was
triggered prior to the separation of old
NTL into the two new entities, In this
setting, if defendant NTL Europe failed to
preserve access to the documents under the
demerger agreement, that would by defi-
nition constitute an inadequate litigation
hold on the part of the defendant.

Ifa party has the contractual right to
maintain ot obeain responsive evidence

from a third party, the party has control
over the documents sufficiently to
warrant sanctions for failure to preserve
ic. Sanctions have issued, for example, for
a party’s failure ro make payments toa
third party storing its ESI, resulting in
its deletion.’

A party’s personal or family relarion-
ship with the third party having custody
over the ESI may give the party sufficient
control over the information to triggera
duty to preserve it, A wife and her co-
defendant business colleagues, for exam-
ple, have been sanctioned for the failure
to preserve ESI on a hard drive that was
destroyed by the wife’s husband because
they did not take affirmactive steps to
preserve the data and because the court
found it incredible that the husband
acted unilaterally in destroying data
relevant to his wife's pending case.t

“REASONABLE STEPS”

Curative measures or sarictions can be
imposed under Rule 37(e)(1) or (2) only
if a party “failed to take reasonable steps
to preserve” the BSI that is lost. This

is an objective test. Subjective states of
mind such as good faith or intentionality
(prevailing tests for adverse inference
instructions under preexisting law) are
not relevant as to this threshold deter-
mination.? Subdivision (e)(2) applies 2
subjective test — intentionality — as

a prerequisite to imposing any of four
specific sanctions (presuming the lost
information was unfavorable to the spoli-
ator; issuing an adverse inference instruc-
tion; or entering a default judgment ot
dismissal), but the subjective state of
mind identified in subdivision (e}2) is
not reached unless, in the first instance,
the pacty failed to satisfy the objec-

tive test of taking reasonable steps to
preserve, There is no need to inquire into
state of mind in conducting the objective
rest of determining whether “reasonable
steps to preserve” were taken,

The Advisory Committee Note
stresses that “pecfection in preserving
relevant electronically stored information
is often impossible” and that the rule
“does not call for perfection.” The line
between “reasonable steps” and “perfec-
tion” is a fact-based determination. Se,
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e.g., Retendez v, Smizh’s Food & Drug Cirs,,
Inc., No. 2:15-cv-00061-JAD-PAL,

2015 U.S. Dist. LEXIS 34037, ¥18-%19
(D. Nev. Mar, 16, 2015) (adverse infer-
ence instruction for desteuction of video
evidence in slip-and-fall case: “I... -
categorically reject [Defendant] Smith's
argurnents in its written opposition that
spoliation sanctions are not required
because this is not a petfect world and
employees do not always follow poli-

cies, A failure to follow internal poli-

cies and procedures does not, inand of
itself, amount to spoliation of evidence,
However, . . . Smith’s was on notice that
Plaintiff had retained counsel to pursue a
claim for damages resulting from personal
injuries she sustained in the store . . .

ten days after the accident. . . . Smith's
arguments that this is not a perfect world
and employees do not always follow policy
represent a cavalier disregard of its legal
preservation duties,”).

The Advisory Commirttee usges courts
to “be sensitive to the party's sophis-
tication with respect to litigation in
evaluating preservations efforts., .. " A
higher degree of awareness of preserva-
tion obligations is reasonably expected of
sophisticared parties.

Because the rule requires only
“reasonable steps to preserve,” cura-
tive measures of sanctions ray not be
warranted, the Advisory Committee
Note observes, if the BSI “is not in
the party's control” or is “destroyed by
events outside the party’s control” (a.g., a
flood), The Note cautions, however, that
the court may “need to assess the extent
to which a party knew of end protected
against” the risk of loss of the evidence.

As is always the case, what is “reason-
able” is a fact-specific determination. The
Advisory Committee Note emphasizes
that “proportionality” should be consid-
ered in evaluating the reasonableness of
preservation efforts, and that the “court
should be sensitive to party resources. . . .”

“CANNOT BE RESTORED OR
REPLACED”

No curative measures or sanctions may
issue under Rule 37(e) if the EST can be

“restored or replaced through additional 55 3 |

discovery.”



“Restored” connotes replication of the
& original (Dictionary.com: “1. to bring
back into existence, use, or the like").
The Advisory Committee Note refers
~to the possibility of the court’s ordering
p:oductmn of otherwise inaccessible
{e.g,, backup) data.
“Replaced” suggests an alternative
. that produces equivalent information
¢ (Dictionary.com: "1, to. . substitute
‘ for (a person or thing); 2 to provide a
¢ substitute or equivalent in the place of”).
| Preexisting case law recognizes that the
' existence of alternate equivalent evidence
may overcome any prejudice or need
for sanctions. Ses, 6.g., Vistan Corp. 0.
Fadei USA, Inc,, 547 F. App'x 986 (Fed,
Cir. 2013) (destruction of one of many
identical, allegedly infringing machines
after adverse party examined it caused no
prejudice and did not constitute action-
able spoliation).

The Advisory Committee "empha-
sizels] that efforts to restore or replace lost
information through discovery should be
proportional to the apparent importance
of the lost information. . ., [Siubstan-
tial measures should not be employed
to restore or replace information that is
marginally relevant or duplicative," This
is part and parcel of the proportionality
emphasis of the 2015 discovery rules
amendments, which added the concept of
proportionality to the scope of discover-

. ability in Rule 26(b)1).

T
3;
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SUEDIVISION (e)(1)

PREJUDICE _
Before any curative measures may be
ordered under subdivision (e)(1), the

court must find “prejudice to another
party from loss of the felectronically
stoted]} information.” Prejudice has
always been a factor in assessing whether
spoliation sanctions are appropriate. Seg,
e.g. McLeod v. Wal-Mart Stores, Inc., 515
B App'x 806, 808 (11th Cir, 2013) ("In
determining whether spoliation sanc-
tions are warranted, coutts consider five
factors: (1) whether the party seeking
sanctions was prejudiced asa result of the
destruction of evidence; (2) whether the
prejudice could be cured; (3) the practical
importance of the evidence; (4) whether
the spoliating party acted in good or bad

faith; and (5) the potential for abuse if
the evidence is not excluded.") (internal
quotation marks and brackets deleted);
McCanley v. Bd, of Comna'rs for Bernalillo
Cty., 603 F. App'x 730 (10th Cir. 2015)
(no abuse of discretion in denying spoli-
ation sanction absent demonstration of
sufficient prejudice),

BURDEN OF PROOF ON THE ISSUE
OF PREJUDICE

The degree of prejudice is a function in
part of the importance of the lost infor-
mation in the litigation. Determining
the importance of the information may
be difficult given that the information

is by definition unavailable. Therefore,
whether the burden of proof is placed

on the proponent or opponent of
sanctions is an important, potentially
dispositive issue — and one that Rule
37(e) does not address, “The rmle does
not place’a burden of proving or disprov-
ing prejudice on one pacty or the other,”
leaving “judges with discretion to
determine how best to assess prejudice
in particular cases” (Advisory Committee
Note to Rule 37(e))). ]

The questions of burden of proof and
how to determine whether the loss of
evidence was prejudicial are not new.
The courts have developed a number of
approaches that assist in determining
prejudice — including:

¢ the more intentional the destruc-
tion of the evidence, the more reli-
able the inference that the evidence
would have been harmful to the
spoliator’s position;

e destruction of evidence during the
pendency of litigation may alone
suffice to support the inference that
the evidence was desttoyed because
it was hatmful; and

¢ the more central to the case the
spoliated evidence is (e.g., the prod-
uct at issue in a products liability
action) — the more prejudicial its
loss is often deemed to be.®

“MEASURES NO GREATER THAN

. NECESSARY TO CURE THE

PREJUDICE"
Subdivision (e)(1) provides that, npon
finding prejudice, the court “may order
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£4 The Advisory

Committee
“emphasize[s] that
efforts torestore

or replace lost
information through
discovery should be
proportional to the
apparent importance

of the lost information.

measures no greater than necessary to
cure the prejudice.” This is akin to the
least-severe-sanction requirement of
Rule 11(c)(4)?

There is one clear limitation on
curative measures under subdivision
(e)(1). They cannot include the four
severe sanctions imposable only on a
finding of intent under subdivision (e)
(2) — namely, presuming that the lost
information was unfavorable to the
non-presecving party; issuing a manda-
tory ot permissive adverse inference
instruction; or dismissing the action or
entering a default judgment,

That, however, does not mean that
serious sanctions may not be imposed as
cutative measures under subdivision (g)
(1), including, for example:

o directing that designated facts be
taken as established for pu:poses of
the action;

s prohibiting the nonpreserving
party from supporting or opposing
designated claims ot defenses;

¢ barring the nonpreserving party
from introducing designated
matters in evidence;

* striking pleadings; >
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¢ allowing the introduction of
evidence concerning the failure
to preserve (i, e.g., Decker v. GE
Healtheare Inc., 770 B3d 378 (6th
Cir, 2014) (declining to impose
punitive sanctions or issue adverse
inference instruction but permit-
ting testimony from sanctions
hearing to be introduced at trial);
Dalconr v, City of Lakewood, 492 F.
App'x 924 (10th Cir. 2012) (allow-
ing witnesses to be questioned
about missing evidence));
¢ allowing argument on the failure to
preserve;
¢ giving jury instructions other than
adverse inference instructions "to
assist [the juty] in its evaluation of”
testimony or ergument concerning
the failure to preserve (Advisory
Committee Note to Rule 37(e)).
Most of these ate identified in the
Advisory Committee Note to Rule 37(g),
which also cautions that “[clare must
be taken . . . to ensurce that curative
measures under subdivision (e)(1) do
not have the effect of measures that are
permmitted under subdivision (e)(2).”

SUBDIVISION (g)(2)

INTENT TO DEPRIVE ANOTHER
PARTY OF THE INFORMATION'S -
USE

Four of the most severe sanctions —
presuming that the lost information was
unfavorable to the nonpreserving party;
isuing a mandatory or permissive adverse
inference instruction; dismissal of the
action; ot entering a default judgment —
aan be imposed only “upon a finding that
the party acted with the intent to deprive
another party of the information’s use in
the litigation” (Rule 37(e)(2)).

Subdivision (e)(2) therefore changes
the law in several Circuits that allowed
the issuance of adverse inference instruc-
tions arising from the loss of ESI due
tonegligence (the First, Second, Sixth,
Ninth and sometimes the D.C. Circuit
—see note 1),

The law is changed in chese Circuits
only insofar as the failute to preserve ESI
isconcerned — Rule 37(e) has no effect
onthese Circuits’ spaliation law as it
pertains to tangible evidence.

JUDGE OR JURY ISSUE
A fundamental question under subdivi-
sion (e)(2) is whether the determination
of intent is a question for the judge ot
jury. The Advisory Committee Note is
opaque on this issue, It observes that
intent will be a question for the coure
on & pretrial motion, at a bench trial,
or when deciding whether to give an
adverse inference instruction, but then
adds: “If & court wers 1o conclude that the
intent finding should be made by a jury, the
court’s instructipn should make clear
that the jury may infer from the loss of
the information that it was unfavorable
to the party that lost it only if the jury
finds that the party acted with the intent
to deprive another party of the informa-
tion’s use in the litigation,” Nowherze
does the Advisory Committee indicate
why or when the issue is appropriately
left to the jury. :
The issue of intent in Rule 37(e)(2)
would appeas to bea jury issue under
Federal Rule of Evidence 104(b) if the
court makes the preliminary determina-
tion under Rule 104(a) that a reasonable
jury could find by & preponderance of
the evidence that the nonpreserving
party acted with the intent to deptive its
adversary of the use of the evidence, Rule
104 provides:

a. In General, The court must decide
any preliminary question about
whether . ., evidence is admissible.
In so deciding, the court is not
bound by evidence rules, except
those on privilege.

b. Relevance That Depends on a Fact,
When the relevance of evidence
depends on whether a fact exists,
proof must be introduced sufficient
to support a finding that the fact
does exist. The court may admit the
proposed evidence on the condition
that the proof be introduced later,

A party's destruction of evidence is
relevant if the party's intent is to deprive
its opponent of access to the evidence
— in criminal parlance, it is evidence
of consciousness of guilt, That is the
premise of the law of spoliation and the
reason adverse inference instructions are
given. This is explicitly acknowledged in
the Advisory Committee Note to Rule
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37(eX2) (“Adverse-inference instructions
were developed on the premise that a
party’s intentional loss or destruction of
evidence to prevent its use in litigation
gives rise to a reasonable inference that
the evidence was unfavorable to the party
responsible for loss or destruction of the
evidence.”). .

Therefore, the question whether
evidence was destroyed with the intent
of rendering it unavailable to an adverse
party is a question of conditional rele-
vance for the juty utider Rule 104(h).
There is caselaw applying Rule 104 in
the context of spoliation evidence, leav-
ing to the jury the question whether the
spoliating act occurred. Ses, e.g., United
States v. Maddox, 944 F.2d 1223, 1230
(6th Cir, 1991) (“Rule 104(b) addresses
the question of ‘conditional relevancy.’
By its terms, the rule involves a situa-
tion in which ‘the relevancy of evidence
depends upon the fulfillment of a condi-
tion of fact ... . Fed. R. Evid. 104(b).
We have previously held that spoliation
evidence, including evidence that the
defendant threatened a witness, is gener-
ally admissible because it is probative of
consciousness of guilt”; holding it was
appropriate to allow the jury to hear the
spoliation-related testimony); Paice LLC
v Hyundai Motor Co,, No. MJG-12-499,
2015 U.S. Dist. LEXIS 108477 (D.

Md. Aug. 18, 2015) (court held hearing
under Rule 104 to ascertain whether, asa
preliminary matter, the plaintiff offered
sufficient evidence of spoliation to pres-
ent the issue to the jury).

INTENT VS. BAD FAITH

Subdivision (e)(2) requires a showing
of “intent to deprive another party of
the information’s use,” not a showing
that the party acted in “bad faith.” It

- is difficult to conceive of a situation in

which a party could in good faith take an
intentional act to deprive another party
of relevant evidence, but the distinétion
between intentionality and bad faith

is one that the case law draws. There is

a practical benefit to this: Once intent

is proven, no further showing of state

of mind is necessary. Se, e.g., Moreno v,

Taos Cty. Bd, of Comm’rs, 587 F. App 555

442, 444 (10th Cir. 2014) (“to warrant
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an adverse inference instruction, a party
must submit evidence of intentional
destruction or bad faith"); Thraer v,

United Starer, 736 B3d 274, 282 (4th Cir.
2013) (“Although the conduct must be
intentional, the party seeking sanctions
need not prove bad faith,").

SEVERE SANCTIONS LISTED ARE
DISCRETIONARY

Subdivision (e}(2) provides that, upon
the showing of intent, the court “may”
— not must — impose any of the four
severe sancrions listed, specifically:
presuming thar the lost information

was unfavorable to the nonpreserving
party; issuing a mandatory or permissive
adverse inference instruction; or dismiss-
ing the action or entering a default
judgment. Use of the word “may” is
permissive, not mandatory, vesting
discretion in rhe court as to whether any
of these sanctions is appropriate in the
circurnstances. Seg Advisory Committee
Note to Rule 37(e)(2) (“The remedy
should fit the wrong, and the severe
measures authorized by this subdivision
should mot be used when the informa-
tion lost was relatively unimportant or
lesser measizres such as those specified in |
subdivision (e)(1) {sit — no measures are
specified in subdivision (e)(1)] would be
sufficient to redress the loss.”),

NO PREJUDICE REQUIREMENT
Although the sanctions listed in subdivi-
sion (€)(2) are severe — indeed, poten-
tially outcome-determinative — there

s na requirement that the adverse party
ectually be prejudiced by the spoliating
conduct, as thete is in subdivision (e)
(1), This is a change in the law. Under
preexisting law, spoliation sanctions —
especially the four most severe sancrions
listed in subdivision (e)(2) — could

issue only on a showing of prejudice.

Se, e.g., Rives v, LaHood, 2015 U.S.

App. LEXIS 4838 (11¢h Cir. Mar. 25,
2015 (“A party moving for spoliation}
sanctions must establish, among other
things, that the destroyed evidence was
relevant to a claim or defense such that
the destruction of that evidence resulred
in prejudice”) (internal quotation marks
and brackets deleted); McCanley v. Board

of Comm'rs for Bernalillo Cnty, 2015 U.S,
App. LEXTS 3361 (10th Cir. Mar, 2,
2015) (no abuse of discretion in denying
spoliation sanction absent demonstration
of sufficient prejudice); Gutman v. Klein,
2013 U.S. App, LEXIS 5438 (2d Cir.
Mar. 20, 2013) (“A sanction for spolia-
tion of evidence ‘should be designed to:
(1) deter parties from engaging in spoli-
ation; (2) place therisk of an erroneous
judgment on the party who wrongfully
created the risk; and (3) restore the
prejudiced party to the same position he
would have been in absent the wrongful
destruction of evidence by the opposing
porty.”); Hallmark Cards, Inc. v. Murley,
703 E.3d 456, 461 (8th Cir. 2013) (“a
district court must issue explicit findings
of bad faith and prejudice prior to deliv-
ering an adverse inference instruction.”)
‘The absence of a prejudice require-

ment may at first seern somewhat
counterintuitive since both of these are
requirements for the presumably less
sevete sanctions of subdivision (e)(1).
But it is consonant with the case law
enforcing the inherent power of the court
to sanction abusive litigation practices
nodertaken in bad faith, which is the
power pursuant to which spoliation

was historically sanctioned. The fact
that the abusive litigation conduct did
not succeed in dismpting the litigation
does not preclude the imposition of an
inherent power apptopriate sanction if
the conduct was intended to do s0. Seg,
e.g., Enmon v, Prospett Capital Corp,, 675
F.3d 138, 145 (24 Cir. 2012) ("We read
Cbambers {v. NASCO, Inc., 501 U.S. 32
(1991)1 to mean that sancrions may be
warranted even where bad-faith conduct
does not disrupt the lirigation before the
'sanctioning court. This accords with our
sanctions jurisprudence, which counsels
district conrts to focus on the purpose
rather than the effect of the sanctioned
attorney's activities."). The court is
vested with broad discretion to fashion
an appropriate inherent power sanction
to redress litigation sbuse. In all events,
the absence of prejudice is cleatly an
important factor in the court’s determi-
nation whether any sanction is appropri-
ate and, if so, which one.
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. CHECKLIST

Did a duty to preserve exist at the time the
ESl was lost?
¢ Priortothe commencement of
suit, this is determined under the
preexisting common-law test: Was
litigation reasonably foreseeable?

Were reasonable steps taken to preserve the
lost ESI?
o Thisisan objective test.

Dida party fail to take those staps?
o The rule applies only to “a party.”

Can the lost information be (a) restored or
{b) replaced? If the lost information cannat
be restored or replaced:

o Did its loss prejudice anather party
(subdivision (e)(1))?

* What measures are tha minimum
necessary to cure the prejudice
(subdivision (e)(1))?

1. ThisIs akin to the least-severe-
sanction requirement codified in
Rule 11(c)4).

2, None of the four sanctions set
forth in subdivision (e){2) (presum-
ing that the lost information was
unfavorable to the non-preserving
party; issuing a mandatory or
permissive adverse Inference
Instruction; or dismissing the
action or entering a default judg-
ment) may be imposed.

3. Nor may any sanction having
the effect of a subdivision (e)(2)
sanction be Imposed.

o Did the party that lost the ESl act with
the intent to spoliate (subdivision
(e)2)1?

1. If intentis established, no
prejudice need be shown fora
sanction to be imposed, including
the four severe sanctions listed in
subdivision (e){2).
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LEAST SEVERE SANCTION NOT
REQUIRED

Unlike subdivision (e)(1), thege is no
requirement in subdivision (€)(2) that
the court impose the least severe sanc-
tion, That does not mean that the court
will or should impose a sanction more
severe than necessary. Were it to do

50, the sanction would by definition

be unfair and unlikely to be sustained
on appeal. The Advisory Committee
Note to Rule 37(e)2) connsels that “the
remedy should fit the wrong,” and this
is precisely what was required under

preexisting inherent power sanctions case
law. Sez, e.g,, Micron Tech., Inc. v. Rambus
Inc., 645 F.3d 1311 (Ped. Cir. 2011)

(in imposing a sanction for spoliation,
the coust “must select the least onerous
sanction corresponding to the willfulness
of the destructive act and the preju-

dice suffered by the victim."); Jackson

v Murphy, 468 B. App'x 616, 619 (7th
Cir. 2012) ("The severity of a sanction
should be proportional to the gravity of
the offense."”); Ross v, Am, Red Cross, 2014
U.S8. App. LEXIS 1827 (Gth Cir. Jan.

27, 2014) (“Because failures to produce
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relevant evidence fall along a contin-
uum of fault — ranging from innocence
through the degrees of negligence to
intentionality, the severity of a sanction
may, depending on the circumstances

of the case, correspond to the pacty’s
fault” (internal quotations and citations
omitted)); Yoder & Frey Auctioneers, Inc.

v EquipmentFacts, LLC, 774 F.3d 1065
(6th Cir. 2014) (“The severiry of sanction
issued is determined on a case-by-case
basis, depending in part on the spoliat-
ing party's level of culpabilicy.").

! Ses, 0.5, United States v, Laursnt, 607 B3d 895,
902-903 (1st Cir. 2010) (negligence may
suffice to support adverse inference instruction,
although “ordinarily" it does not); Rasidential
Funding Carp. v DeGeergs Fin, Corp., 306 E3d 99
(2d Cir. 2002) (negligence may suffice to support
adverse inference instruccion (chis is the leading
cuse for this view)); Automated Solutions Corp,
4 Paragon Data Sys., 756 E3d 504 (6th Cir,
2014) {negligence may suffice to support adverse
inference instruction); Glover v, BIC Corp., 6
F3d 1318, 1329 (9th Cir. 1993) ("2 finding of
‘bed faith’ is not a prerequisire ro” an advetse
inference instruction); Grotdidier v. Broad. Bd,
of Governors, 709 F3d 19 (D.C. Cir. 2013) (bad
faith not regnired whete spoliator destroys docu-
ments it is required by regulation to maintain,
end injured party is within che class of persons
protected by che regulation) (Title VII contexr).

! Ses, 0.8, Allstate Ins, Go. v. Hamilton Beach/Proctor
Silex, Inc., 473 F.3d 450, 457 (2d Cir. 2007)
(“Spoliation is the destruction or significant
dteration of evidence, ot failuce to preserve
propercy far another's use as evidence in pending
or reasonably foreseeable litigacion,™).

} Set Grosdidier, 709 B.3d at 28 (Title VII employ-
ment action; negligenc descruction of notes
despite EEOC regulation requiring preservation
for one yeas: “As a Title VII litiganr, [Plain-
tiff] is within the class protected by the EEOC
regulation, and the destroyed notes are likely to
have had information regarding her responses
and those of the other applicants during the
incerview as well as che types of questions asked
of her and other applicants, gl of which could be
relevant to her contention that the [Defendant}
is hiding the real reason for its seleccion deci-
sion, [Plaintiff} is therefore entitled to an adverse
inference. . .. ").

4 Su, 0.9, United States u, Stein, 488 . Supp, 2d
350 (S.D.N.Y. 2007) (Party A serves & dociment
demand on Parcy B, Party B has the uncondi-
donal right, by contract, to obeain responsive

documents held by Pacey C. Held, the docu-
roents in the possession of Party C are in Party
B's "possession, custody or control” within che
meaning of Fed, R. Civ. P. 34).

-

Sez Cyntegra, Inc, v Idexx Labs., Inc., No. CV
06-4170 PSG (CTx), 2007 118, Dist. LEXIS
97417, at ¥14-*15 (C.D, Cal. Sept. 21, 2007)
(“courts have extended the affirmative duty

to preserve evidence to instznces when chat
evidence is not directly wichin the party's
custody or control 5o long as the party has access
to, or indirect control oves, such evidence”).

S

See, e.g., World Cagrisr v, Barane, No. C 06-3072
'TEH, 2007 US. Dist. LEXIS 31714 (N.D.

Cal. Apr. 16, 2007) (defendane'wife-and two
co-defendanes downloaded plainiff's data-

bases prior to leaving plaintiff's employ; wife's
husband destroyed the hard drive that contained
relevane evidence; court rejected all defendants’
argument that they could not be sanctioned
becanse the spoliator was a nonparty on three
grounds: (1) “ic overlooks a party's affirmative
dury to preserve relevant evidence both prior to
and dusing trial;” (2) “courts have extended che
affirmative duty to preserve evidence to instances
when that evidence is not directly within the
party's cuscady or cantrol so lang es the pacty has
access to or inditect control over such evidence;”
and (3) "it is difficult to imagine a scenario in
which = husband would secretly ceeate  capy of,
and subsequently destroy, e haed drive relating
to his spouse’s pending legal matters and profes-
sional career without any knowledge, supporc
or involvement of his wife.” Adverse inference
instruction and monetary sanctions imposed.)

-

Under preexiscing case law, most Circuirs thae
rejected the negligence standard of Residential
Punding applied a bad faith test. Se, e.g., Bull

v. United Parcal Serv, Inc., 665 B.3d 68, 79 (3d
Cir. 2012) (“a finding of bed faith is pivotal toa
spoliation determination”); Condrey v. SunTrust
Bank of Ga., 431 B3d 191, 203 (5th Cir. 2003)
(“The Pifth Circuit permits an adverse inference

against che destroyer of evidence only upon &
showing of ‘bad faith,""), quoted with approval
in Clayion v Columbia Cas, Co., 547 B. App'x 645
(5th Cir, 2013); Faas v, Sears, Roebuck & Co., 532
13d 633, 644 (7th Cir. 2008) (“In order to draw
an inference that the [destroyed documents}
contained information adverse to [defendant],
we must find that {defendant] intentionally
destroyed che documents in bad faith."); Hall-
mark Cards, Inc. v. Murley, 703 B.3d 456, 461
(8th Cir, 2013) ("[A] district court must {ssue
explicit findings of bad faich and prejudice prior
to delivering en adverse inference instruction.™);
Rutledge v. NCL (Babamas), Lid., 464 F, App'x
825 (11ch Cir. 2012) (unpublished) (“[Aln
adverse inference is drawn from a party’s failure
ta preserve evidence only when the absence of
that evidence is predicated on bad faich.™) (quot-
ing Bashir v Amirak, 110 F.3d 929, 931 (11th
Cir, 1997)); Silver v. Countrywide Home Loans, Ing,,
.483 B App'x 568,572 (11¢h Gir, 2012).

Se¢ ganerally GREGORY P. JOSEPH, SANCTIONS:
THE FEDERAL LAW OF LITIGATION ABUSB
§ 52(A) (5th ed, 2013),

? Ildoa 16(CX(1).




Questions to think about in advence of Hickman v. Taylor

1. How did this intexlocutory order on & discovery matter got to the Tnited States
Supreme Court? ‘

2. Why would the defendant tug ‘ovmers and attornzy Fortenbangh litipate the
discavery isaue all the way to the Supreme Court? Thinking sbout this may help clarify
-whatis at stake with worlc product dochine, .
3. Why were Foznbangh's interviaws not protected by the attarney client privilege?
In thistegard, a Secuently invoked test for the afiorney client privilege Jooks Jike this:

(1) the mlatiom of attomey and, client existed at the time the
communication was made, (2) the communication wes made in
confidence, (3) the communication yelates to 8 matler abput which the
attorney 13 being professionally consulted, (4) the commmnicalion was
made in the coursa of giving or seeking legal advica fora proper purpose
although litigation need pot be contemplated and (5) the client has not
vraived the privilegs.
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HICKMAN

V.
TAYLOR et al.

Argued Nov, 13, 1946,
Decided Jan. 13, 1947.
Mr., Justice MURPHY delivered the opinion of tha Court.

This case presents an important prablem under the Federal Rules of Civil Procedure, 28
U.8.C.A. following saction 723c, as to the extent to which a party may inquire into oral and written
statements of witneases, or other information, securad by an adverse party's counse! in the
course of preparation for possible litigation after a claim has arisen. Examination into & person's
files and records, Including those rasulting from the professional activities of an attorney, must be
judged with care. Itis not without reason that various safeguards have been established to
preclude unwarranted excurslons into the privacy of a man's work. At the same time, public policy
supports reasonable and necessary inquirles, Properly to balance these competing interests is a
delicate and difficult task.

On February 7, 1943, the tug 'J. M. Taylor' sank while engaged in helping to tow a car float of
the Baltimore & Ohio Rallroad across the Delaware River at Philadslphia. The accldent was
apparently unusual in nature, the cause of it still being unknown. Five of the pine crew members
wera drowned, Three days later the tug owners and the underwriters employed a law firm, of which
responden Fortenbaugh ls a member, to defend them against potential suits by representatives of
the deceased craew members and to sue the railroad for damages to the tug.

A publie hearing was held on March 4, 1943, before the United States Steamboat
inspectors, at which the four survivors were examined. This testimony was recorded and macde
availabla to all interested parligs. Shortly thereafter, Fortenbaugh privately interviewed the
survivors and took staternents from them with an aye toward the anticipated litigation; the
survivors signed these statements on March 29. Fortenbaugh also interviewed other persons
balleved lo have some Information relating to the accldent and in some cases he made
mermoranda of what they told him. At the time when Fortenbaugh secured the statements of the
survivors, representatives of two of the deceased crew members had been in communication
with him, Ultimately claims were presented by representatives of all five of the deceased; four of
the claims, however, were settled without litigation. The fifth claimant, petitioner herein, braught

suit in a federal court under the Jones Aat on November 26, 1843, naming as defendants the two
tug owners, individually and as partners, and the rallroad.

One year later, petitioner filed 39 Interrogatories directad to the tug owners. The 38th
intarrogatory read: 'Stats whether any statements of the members of the crews of the Tugs \J. M.
Taylor' and 'Philadelphia’ or of any other vassel were taksn In connection with the towing of the
car float and the sinking of the Tug ‘John M. Taylor',

Attach hersto exact coples of all such statements if in writing, and if oral, set forth In detail
the exact provisions of any such oral statements or reporis.’

Supplemental interrogatories asked whethar any oral or written statements, records, reports
or other memoranda had been made goncerning any matter relative to the towing operation, the
sinking ofthe tug, the salvaging and repair of the tug, and the death of the deceased, If the
answer was in the affirmative, the tug owners were then requestead to set forth the nature of all
such records, reporis, statements or other memoranda.

The tug owners, through Fortenbaugh, answered all of the interrogatories except No. 38 59
and the supplemental ones just described. While admitting that statements of the survivors had 5



been taken, they declined to summarize or set forth the contents. They did so on the ground that
such requests called for privileged matter obtained In praparation for litigatlon’ and constituted
‘an attempt o obtain indirectly counsel's private files.' It was claimed that answering these
requests 'would involve praciically turning over not only the complete files, but also the telephone
records and, aimast, the thoughts of counsel.'

In connection with the hearing on these objections, Fortenbaugh made a written staternent
and gave an Informal oral deposition explaining the clrcumstances under which he had taken the
statements. But he was not expressly asked In the deposition to produce the statements. The
District Court for the Eastérn District of Pennsylvania, sitling en bane, held that the requested
matters were not privileged. 4 F.R.D. 478. The courtthen decreed that the tug owners and
Fortenbaugh, as counse! and agent for the tug owners forthwith *Answer Plaintiff's 38th
intarrogatory and supplemental interrogatories; praduce all written statements of witnesses
obtained by Mr. Fortenbaugh, as counss! and agent for Defendants; state in substance any fact
concerning this case which Defsendants learned through oral statements made by withesses to
Mr. Fortenbaugh whether or not included in his private memoranda and produce Mr.
Fortenbaugh's memoranda contalning statements of fact by witnesses or to submit these
memaranda to the Court for determination of those portions which should be revealed to Plaintiff.
Upon thelr refusal, the court adjudgied thern in contempt and ordered them imprisonad until they
complied.

The Third Cirouit Court of Appeals, also sitting en bang, reversed the judgment of the
District Court, 153 F.2d 212 . Itheld that the information here sought was pan of the 'work product
of the lawyer' and hence privileged from discovery under the Federal Rules of Clvil Procedure.
The importance of the problem, which has engendered a great divergence of vlews among

district courts, ! led us to grant certiorari. 328 U.S. 878 , 86 8.Ct. 1337,

The pre-rial deposition-discovery mechanism established by Rules 26 to 37 Is one of the
most significant innovations of the Federal Rules of Civil Procedure. Under the prior federal
practlos, the pre-trial functions of notice-giving issue-formulation and fact-revelation were

performed primarily and inadequately by the pleadings. 2 inquiry into the issues and the facts

before trial was narrowly confined and wes often cumbersome in method. 2 The new rules,
however, restrictthe pleadings to the task of general notice-giving and invest the deposition-
discovery process witha vital role in the preparation for trial. The various instruments of
discovery now serve (1) asa device, along with the pre-trial hearing under Rule 16, to narrow
and clarify the basic issues betwasn the parties, and {2) as a device for ascertaining the facts,
or informatlon a5 to the existence or whereabouts of facts, relative ta those issues. Thus civil
trials in the federal courts no longer need be cariied on In the dark. The way is now clear,
consistent with recognized privileges, for the parties lo obtain the fullest possible knowledge of
the issues and facts before trial. 4

ik

In urging that he has a right to Inquire into the materials secured and prepared by
Fortenbaugh, petitioner emphasizes that the deposition-discovery portions of the Federal Rules
of Civil Procedure are designed to enable the parties to discover the true facts and to compel
their disclosure wherever they may be found. itis sald that inquiry may be made under these
rules, epitomized by Rula 26, as to any relevant matisr which is not privileged; and since the
discovery provisions are to be appiled as broadly and liberally as possible, the privilege
limitation must be restricted to its narrowest bounds. On the premise that the attornay-client
privilage Is the one involved in this case, petitionar argues that It must be strictly confirted to
confidential communications made by a client lo his attorney. And since the materlals here in
issue were secured by Fortenbaugh from third persons rather than from his clients, the tug
owners, ths conclusion Is reached that these materials are proper subjects for discovery under
Rule 26.

As additional suppart for this result, petitioner claims that to prohibit discovery under these
circurnstances would tive a corporate defendanta tremendous advantaqe in a sult by an
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individual plaintiff. Thus in a sult by an injured employee against a railroad or in a sult by an
Insured person against an Insurance company the corporate defendant could pull a dark veil of
secracy over all the petinent facts it can collect after the claim arisas merely on the assartion that
such facts were gathered by its large staif of attorneys and claim agants, Atthe same time, the

individual plaintiff, wha often has direct knowledge of the matter in issue and has no counsel until .

same time after his claim erlses could be compellad to disclase all the intimate details of his
case, By endowing with immunity from disclosure all that a lawyer discovers in the course of his
duties, itls said, the rights of individual litigants in such cases ars drainad of vitality and the
lawsuit becomes more of a battle of deception than a search for truth.

But framing the problem in terms of assisting Individual plaintiffs in their suits against
corporate defendants is unsatisfactory, Discovery concededly may work to the disadvantage as
wall as to the advantage of individual plalniifts, Discovery, In other wards, is not a one-way
proposition. itls avallable in all types of cases at the behest of any party, Individual or corparate,
plaintiff or defendant. The problem thus far transcends the sltuation confronting this petitioner.
And we must view that problem In light of the limitless situations where the particular kind of
discaovery sought by petitioner might be used.

We agree, of courss, that the deposition-discovery rules are to be accorded a broad and
liberal treatment. No longer ean the time-honored cry of 'fishing expedition' serve to preclude a

party from Inquiring into the facts underlying his opponent's case. ¥ Mutual knowladge of all the
relevant facts gathered by both parties Is essential to proper litigation, To that end, either party
may compel the other to disgorge whatever facls he has in his possassion. The deposition-
discovery procedure simply advances the stage at which the disclosure can be compelled from
the time of irial to the perlod praceding it, thus reducing the possibility of surprise. But discovery,
like all matters of procedurs, has ultimate and necessary houndaries. As indicated by Rules
30(b) and (d} and 31{d), imitations Inevitably arise when it can be shown that the examination is
belng conducted in bad alth or in such a manner as to annoy, embarrass or oppress the person
subject to the inquiry. And as Rule 26{b) provides, further limitations come into existenica when
tha inqulry touches upon the irrelevant or encroaches upon the recognized domains of privilege.

We also agree that the memoranda, statements and mental Impresslans in issue in this
case fall outside the scope of the attorney-client privilege and hence are not protected from
discovery on that basis, ltIs unnecessary here to delineate the content and scope of that privilege
as recognized in the federal courts. For present purposes, it suifices to note that the protective
cloak of this privilege does not extend to Information which an attorney secures from a witness
while acting for his client in anticipation of litigation. Nor does this privilege concern the
memoranda, briefs, communications and other writings prepared by counsel for his own use in
prosecuting his client's case; and it is equally unrelated to writings which reflect an attorney's
mental impressions, conclusions, ppinions or legal thearies.

But the impropriety of invoking that privilege does not provids an answer to the problem

befare us. Petitioner has made more than an ordinary request for relevant, non-privileged facts in .

the possession of his adversarles or their counssl. He has sought discovery as of right of oral and
written statements of witnessas whose identity Is well known and whose avallabllity to petitianer
appears unimpaired. He has sought production of these matters after making the maost searching
inquiries of his opponents as to the circumstances surrounding the fatal accldent, which inquiries
wetre sworn {o have been answered to the best df thelr information and belisf, Interrogatories
were directed toward all the events prior to, during and subsequent to the sinking of the tug. Full
and honest answers to such broad inquiries would necessarily have Included all pertinent
information gleaned by Fortenbaugh through his interviews with the witnesses. Petitioner makes
no suggestion, and we cannot assume, that the tug owners or Fortenbaugh were incomplete or
dishonest in the framing of their answers. In addition, petitioner was frea to examine the public
testimony of the witnesses taken before the United States Steamboat Inspectors. Ws are thus
dealing with an attempt to secure the produstion of written statements and mental impresslons
contalned in the files and the mind of the altorney Forlenbaugh without any showing of necessity
or any indication or claim that denlal of such production would unduly prejudice the preparation
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of petitioner's case or cause him any hardship or Injustice. For aught that appears, the essence
of what petitioner seeks either has been revealed to him already through the Interrogataries or is
readily avallabls to him direct from the witnesses for the asking,

The District Court, after hearing objections to pstitioner's request, commanded Fortenbaugh
to produce ail written slatements of witnesses and to state in substance any facts lsarned through
oral statements of withesses to him, Fortenbaugh was to submit any memoranda he had made of
the oral statements so that the court might determine what portions should be revealed to
petitioner. All of this was ordered without any showing by petitioner, or any requirement that he
make a proper showing, of the necessity for the production of any of this material or any
demonstration that derial of production would cause hardship or injustice, The court simply
ordered production on the theary that the facks sought were material and were not privileged as
constituting attorney-cllent communications.

-In our opinion, neither Rule 26 norany oth r rule dealing with discovery contemplates
production under such circurnstances. Thatis not because the subject matier is privileged or
irrelevant, as those concepls are used in these rules. ? Here is simply an attempt, without
purported necessity orjustification, to secure written statements, private memoranda and
personal racollections prepared or formed by an adverse party's counsal in the course of his
legal duties. As such, it falls outside the arena of discovery and contravenes the public policy
underlying the orderly prosecution and defense of legal claimis. Not even the most liberal of
discovery theorles can justify unwarranted inquirles into the files and the mental impresslons of
an attorney.

Historically, a tawyeris an officer of the court and is hound to work for the advancement of
justice while faithiully protecting the rightful interests of his clients. In performing his various
duties, however, it Is essential that a lawyer work with a certain degree of privacy, free from
unnecessary intruslon by opposing parties and thelr counsel. Proper preparation of a client's
case demands that he assemble information, sift what he considers to be the relevant from the
Irrelevant facts, prepare his legal theories and plan his strategy without undue and needless
interference. That Is the historical and the necessary way in which lawyers act within the
frarnework of our system of jurisprudence to promote justice and to protect their clients’ intarasts.
This waork ig reflected, of course, In interviews, statements, memaranda, correspondence, briefs,
mental impresslons, personal beliefs, and countless other tangible and intangible ways-—aptly
though roughly termed by the Circuit Court of Appeals in this

case (163 F.2d 212 , 223} as the 'Work product of the lawyer, Were such materials open to
opposing courisel on mere demand, much of what is now put down in writing would remain
unwritten. An attorney's thoughts, heretofore inviolate, would not be his own. Inefficiency,
unfairness and sharp practices would inevitably develop In the giving of legal advice and In the
preparation of cases for trial, The effect on the legal profession would be demoralizing. And the
interests of the clients and the causs of juslice would be poorly served.

We do not mean to say that all written materlals obtained or prepared by an adversaty's
counsel with an eye toward litigation are necessarily free from discovery in all cases. Whare
relevant and non-privileged facts ramain hidden in an attorney's file and where production of
those facts is essentia to the preparation of one's case, discovery may properly be had. Such
wrltten statements and documents might, under certain circumstances, be admissible in evidence
or give cluas as to the existence or Jocation of relevant facts. Or they might be useful for purposes
of Impeachment or carroboration. And production might be justified where the witnesses are no
longer avallable or can be reached only with difficulty, Wers production of written statements and
documents to be precluded under such circumstances, the liberal Idsals of the dsposition-
discovery portions of the Federal Rules of Civil Procedure would be stripped of much of their
meaning. But the general poltey against invading the privacy of an attorney's course of
preparation is so well recognized and so essentlal to an orderly working of our system of legal
procedure thata burden rests on the one who would invade that privacy to establish adequate

562



reasons to justify production through a subpoena or court ordar, That burden, we beliave, is
necessarlly Implicitin the rules as riow constituted. 10

Rule 30(b}, as presently written, gives the trial judge the requisite discretion to make a
judgment as to whether discovery should be allowsd as to written statemants secured from
witnesses. But in the instant case there was no room for that discretion to operate in favor of the
petitioner. No attempt was made to establish any reason why Fartenbaugh should be forced to
produce the written statements. Thera was only a naked, general demand for these malerials as
of right and a finding by the District Court that no racognizable privilege was involved. That was
insufficlent to justify discovery under these circumstances and the court should have sustained
the refusal of the tug owners and Fortenbaugh to praduce.

But as to oral statements made by witnesses to Fortenbaugh, whether presently in the form
of his mental Impressiona or memoranda, we do not believe that any showing of necessity can be
made under the clrcumstances of this case so as to justify production. Under ordinary conditions,
forcing an attorney to repeat or write out all that witnesses have told him and to deliver the
account to his adversary gives rise to grave dangers of inacturacy and untrustworthiness, No
legitimate purpose is served by such production. The practice foress the attorney to testity as to
what he remembers or what he saw fit to write down regarding witnessas' remarks, Such
testimony could not qualify as evidence; and to use it for Impeachment or carroborative purposes
would make the attorney much less an officer of the court and much more an ordinary witness,
The standards of the professlon would theraby suffer,

Denlal of praduction of this nature does not mean that any material, non-privileged facts
van be hidden from the petitioner in this case. He need not be unduly hindered in the preparation
of his case, In the discovery of facts or In his anticipation of his opponents’ position, Searching
Interrogatories directed to Fortenbaugh and the lug owners, production of written documents and
statements upon a proper shawing and direct interviews with the witnesses themselves all serve
to reveal the facts in Fortenbaugh's possession to the fullest possible extent consistent with
public policy. Petitioner's counsel frankly admits that he wants the oral statements only to help

prepare himself to examine witnesses and to make sure that he has overlooked nothing, Thatis
insufficlent under the drcumstances to permit him an exception ta the palicy underlying the
privacy of Fortenbaugh's prafessional activities. If there should be a rare situation justifying
production of these matters, petitioner's case is not of that type,

Wea fully appreciate the w de-spread controversy among the members of the legal
profession aver the prablem raised by this case. ' itis a problem that rests on what has been
one of the most hazy frontiers of the discovary process. But until some rule orstatute definitely
prescribes otherwise, we are not justified In permitting discovery in a situation of this nature as a
matter of unqualified right. When Rule 26 and the other discovery rules were adopted, this Court
and the members of the bar in general certainly did not believe or contemplate that all the files
and mental processes of lawyers were thereby opened to the free scrutiny of their adversaries.
And we refuse to interpret the rules at this time so as to reach so harsh and unwarranted a
result.

Wa tharefare affirm the judgment of the Circuit Court of Appeals.
Affirmed.
Mr. Justice JACKSON, concurring.

The narrow question in this case concerns only one of thifty-nine interrogatories which
defandants and thelr counsel refused to answer. As there was persistence In refusal after the
court ordered them to answer it, counsel and clients were committed to Jail by the district court
until they should purge themselvss of contempt.
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The interrogatory asked whether statements were taken from the crews of the tugs involved
in the ancldent, or of any othervessel, and demanded 'Altach hereto exact copies of all such
statements If in writihg, and if oral, setforth in detail the exact provisions of any such oral
statements or reports.' The quastion Is simply whether such a demnand is authorized by the rules
relating to varlous aspacts of 'discovery'.

The primary effect of the practice advocated hare would be on the legal profession itself.
But it too often Is overlooked that the lawyer and the law office are Indispensable parts of our

adminlstration of justice. Law-abiding people can go nowhere else to learn the ever changing and
constantly multiplylng rules by which they must behave and to obtain redress for their wrongs. The
welfare and tone of the legal profession Is therefore of prime conssguence to saciety, which would

feel the consequentes of such a practice as petitioner urges secondarily but certainly.

‘Discovery' is one of the working tools of the legal profession. It traces back to the equity blil
of discovery in English Chancery practice and seems to have had a forerunner in Continental
practics, See Ragland, Discovery Before Trial (1932) 13-16. Since 1848 when the draftsmen of
New York's Code of Procedure recognized the importance of a better system of discovery, the
impetus to extend and expand discovery, as well as the opposition to it, has come from within the
Bar itself. It happens in this case thatitis the plaintiffs attorney who demands such
unprecedented latitude of discovery and, strangely enough, amicus briefs in his support have
been filed by severa} labor unions representing plaintiffs as a class. it is the history of the
movement for broader discovery, however, that in actual experlence the chief opposition to its
extension has come fiom lawyers who specialize in representing plaintiffs because defendants
have made liberal use of it to force plaintiffs fo disclose their cases in advance. See Report of the
Commission on the Administration of Justice in New York State (1934) 330, 331; Ragland,

Discovery Before Trial {1932) 35, 36. Discovery is a two-edged sword and we cannot decide this
problem on any doctrine of extsnding help to one class of litigants.

It seams clear and long has been recognized that discovery should provide a party access
to anything that Is evidence in his case. Cf, Report of Commission on the Administration of
Justice in New York State (1834) 41, 42. it seems equally clear that discavery should nat nullify
the privilege of confidential communication between atterney and client. But those principles.give
us no real assistance here because what is being sought is neither evidence nor is ita
privileged communication between attorney and client.

To conslder first the most extreme aspect of the requirement in litigation here, we find it
calls upon counsel, if he has had any conversations with any of the crews of the vessels in
question or of any other, to 'set forth in detail the exact provision of any such oral statemenis or
reports.' Thus the demand Is nat for the production of a transcript in existance but calls for the
creation of a wiittan statement not in being. But the statement by counsel of what a witness told
him s not evidence when written plaintiff could not introduce it to prove his case. What, then, is
the purposs sought to be served by demanding this of adverse counsel?

. Counsel for the petitioner candidly said on argument that he wanted this information to help
prepare himself to examnine witnesses, to make surs he overlooked nothing. He basss his claim
to It In his brlef on the view that the Rules were to do away with the old situation whers a law suit
developed into ‘a battle of wits between counse).’ But a commori law trial is and always shauld
be an adversary procseding. Discovery was hardly intended to enable a learnad profession to
perform its functions sither without wits or on wits borrowed from the adversary,

The real purpose and the probable effect of the practice ordered by the district court would
be to put trials on a level sven lower than a 'battle of wits.' | can conceive of no practice more
demoralizing to the Bar than to require a lawyer to write out and deliver to his adversary an
account of what witnesses have told him. Even if his racollection were perfect, the statement
‘would be his language permeated with his Inferences. Every one who has tried it knows thatitis
almost impossible so falrly torecord the expressions and emphasis of a witness that when he
testifies In the environment ofthe court and under the influence of the leading question there will
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not be departures in some respects, Whenever the testimony of tha witness would differ from the
'exact’ statement the lawyer had dellvered, the lawyer's statement would be whipped out to
Impeach the witness. Counsel producing his adversary's ‘Inexact' statement could lose nothing
by saying, 'Here Is a contradiction, gentlemen of the jury. | do not know whether It Is my adversary
or his witness wha ls not telling the truth, but one Is not.’ Of courss, If this practice were adopted,
that scene would be repeated over and over agaln. The tawyer who delivers such statements
often wauld find himself branded a deceiver afrald to take the stand to support his own version ot
the witness's conversation with him, or slse ha will have to go on the stand to defend his own
credibility—perhaps agalnst that of his chief witnass, or possibly even his client.

Every lawyer dislikes to take the witness stand and will do so only for grave reasons. This
is partly because 1t Is not his role; ha Is almost invariably a poor witness, But he steps out of
professional character to do, it. He regrets it; the profession disqourages it. But the practice
advocated here is one which would force him ta be a wiiness, not as to what he has seen or dons
but as to other witnesses' storles, and not because he wants to do so butin self-defense.

And what Is the lawyer to do whao has interviewed one whom he belleves to be a biased,

lying or hostile witness to get his unfavorable staternents and know what ta'meet? He must
record and deliver such statemants even though hs would not vouch for the credibility of the
witness by calling him. Perhaps the other side would not want to call him sither, but the attorney
is open ta the charge of suppressi g evidence at the trial if ha falls to call such a hostile witnass
evan though he never regarded him as reliable or truthful, '

Having been supplied the names of the witnesses, petitioner's lawyer gives no reason why
he cannotinterview them himself. If an employse-witness refuses to tell his story, he, too, may be
examined under the Rules. He may be compelled on discovery as fully as on the trlal to disclose
his version of the facts. But that is his own disclosure—it can be used to Impeach him if he
contradicts It and such a deposition Is not useful to promots an unseemly disagresment between
the witness and the counsel in the case, -

itis true that the literal language of the Rules would admit of an interpretation that would
sustain the district court's order. So the literal languagae of the Act of Cangress which makes ‘Any
writing or recard * * * made as a memorandum or record of any * ** occurrence, or event,’ 28
U.5.C.A. § 695, admissible as evidencs, would have allowed the rallroad company to put its
engineer's accident statements in evidence, Cf, Palmer v. Hoffman. 318 U.5, 109, 111, 63 8.Ct.
477 ,479,87 L.Ed, 645, 144 AL.R. 719 . But all such procedural measures have a background
of custom and practice which was assumed by thoss wha wrote and should be by those who
apply them. We reviewed the background of the Act and the consequencas on the trial of
negligences cases of allowing raliroads and others to put In thelr statements and thus 1o shield the
crew from cross-examination. We said, 'Such a major change which opens wide the door to
avoldance of cross-examination should not be left to implication.' 318 U.S, at page 114 , 63 S.Ct.
at page 481 . We pointed out that thers, as here, the ‘several hundred years of history behind the
Act * ** Indicate the nature ofthe reforms which it was designed to effect’ 318 U.8. at page 115,
63 S.Ct. atpage 481 . We refused to apply it beyond that point. We should follow the same
course of reasoning here, Certainly nothing in the tradition or practice of discovery up ta the time
of these Rules would have suggested that they would authorize such a practice as here
proposed.

The question remains as to signed statements or those written by witnesses. Such
statements are not evidence for the defendant. Palmer v. Hoffman 318 U.S, 109, 63 S.Ct. 477 ..
Nor should | think they ordinarily could be evidence far the plaintifi. But such a statement might
be useful forimpeachment of the witness who signed it, If he Is called and If he departs from the
statement. There might be clroumstances, too, where impossibility or diffticulty of access to the
witness or his refusal to respond o requests for information or other facts would show that the
interests of justice require that such statements be made available. Production of such
statements are governed by Rule 34 and on 'Showing good cause therafor' the court may order
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their inspection, copying or photographing. No such application has here been mads; the
demand s made on the basls of right, not on showing of cause..

I agree lo the affrmance of the judgment of the Circuit Caurt of Appeals which reversed the
district court. : .
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UPJOHN COMPANY et al.,, Petitioners,
V.

UNITED STATES etal.
Argued Nov. 5§, 1980. Decided Jan. 13, 1981.
Justice REHNQUIST dellvered the opinion of the Court.

We granted certlorari in this case to address important questions concerning the scope of
the attorney-client privilege in the corporate context and the applicability of the work-product
doctrine in proceedings to enforce tax summonses, 445 U.8, 825, 100 5.0 1310, 63 L.Ed.2d
758 . With respect to the privilege question the partiss and various amici have described our task
as one of choosing between two "tests" which have gained adherents in the courts of appeals.
We are acutely aware, however, that we sit to decide concrete cases and not abstract
prapositions of law. We decling to lay. down a broad rule or serles of rules to govern all
concelvable future questions in this ares, even were we abls to do so. We c¢an and do, however,
conclude that the attorney-glient privilege protects the communications involved in this case from
compelied disclosura and that the work-product doctrine does apply in tax summons
enfarcement proceedings.

Petitioner Upjohn Co. manufaciures and seils pharmaceuticals here and abroad. In
January 1976 independent accountants conducting an audit of one of Upjohn's forelgn
subsidiaries discovered that the subsidiary made payments to or for the benefit of forgign
government officials in order to secure government business. The accountants, so informed
petitioner, Mr. Gerard Thomas, Upjohn's Viee President, Secratary, and General Counsel.
Thomas Is a member of the Michigan and New York Bars, and has been Upjohn's General
Counsel for 20 years, He consulted with outside counsel and R. T. Parfet, Jr., Upjohn's

Chairman of the Board. it was decided that the company would conduct an internal investigation

of what were termed "questionable payments.* As part of this investigation the attorneys
prepared a lefter containing a quastionnaire which was sent to "All Foreign General and Area
Managers" over the Chairman's signature. The lstter began by noting recent disclosures that
saveral Amerjcan companies made "possibly illegal" payments to forelgn gavernment officials
and emphasized that the managernent nsaded full information concerning any such payments
made by Upjohn. The letter indicated that the Chairman had asked Thomas, identifled as "the
company's General Counsel,* "to conduct an investigatian for the purpase of determining the
nature and magnitude of any payments made by the Upjohn Company or any of its subsidiaries
to any employes or officlal ofa forelgn government." The questiannalre sought detailed
information conaerning such payments. Managers were Instructed to treat the investigation as
*highly confidentlal" and not io discuss it with anyone other than Upjohn employeas who might
be helpful in providing the requestaed information. Responses were to be sent directly to
Thomas, Thomas and outsida counssl also interviewed the recipients of the questionnpaire and
some 33 other Upjohn officers or employees as part of the investigation.

On March 26, 18786, the company voluntarily submitted a preliminary report to the Securities
and Exchange Commission on Form 8-K disclasing certaln questionable payments. * A copy of
tha report was simultaneously submitted to the Internal Revenue Service, which immedidtely
began an investigation to determine the tax consaquences of the payments. Special agents
conducting the investigation were glven lists by Upjohn of all thoss interviewed and all who had
responded to the questionnaire. On November 23, 1976, the Service Issued a summons
pursuant to 26 U.8.C. § 7802 demanding production of:

“All files relative to the Investigation conducted under the supervision of Gerard
Thomas to identify payments to employees of farelgn governments and any political contributions
made by the Upjohn Company or any of its affiliates since January 1, 1971 and to determine

whether any funds of the Upjohn Cornpany had been lmproperly accountad for on the corporate.
books during the same period,
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"The records should include but not be limited to written questionnaires sent to
managers of the Upjohn Company's foreign affillates, and memorandums or notes of the
interviews conducted in the United States and ahroad with officars and employees of the Upjohn
Company and its subsidiaries." App. 17a-18a.

The company daclined to produce the documents specified in the second paragraph on the
grounds thatthey were protected from disclosure by the attorney-client privilege and constituted
the wark product of attorneys prepared in anticipation of litigation. On August 31, 1977, the
United States filed a petition seeking enforcement of the summons under 26 U,S.C. §§ 7402(b)
and 7604(a) in the United States District Court for the Western District of Michigan. That court
adopted the recommendation of a Magistrate who concluded that the summons should be
enforoed. Petitloners appealed to the Court of Appeals for the Sixth Circuit which rejected the
Magistrate's finding of a walver of the attorney-client privilege, 600 F.2d 1223, 1227, n. 12, but
agreed that the privilege did not apply "ftlo the extent that the communications were made by
officers and agents not responsible for directing Upjohn's actions in respansa to legal advice . . .
for the simple reason that the communications wers not the 'client's.' ” Id, , at 1225. The court
reasoned that accepting petitioners’ claim for a broader application of the privilege would
encourags upper-echelon management to ignore unpleasant facts and creats too broad a "zone
of silence." Noting that Upjohn's counsel had interviewed officlals such as the Chalrman and
Prasident, the Court of Appeals remanded to the District Court so that a determination of who
was within the "contro! group” could be made. In a concluding footnote the court stated that the
work- product doctrine *is not applicable to administrative summonses lssued under 26 U.8.C. §
7602." Id. ,at 1228, n. 13,

I

Federal Rule of Evidence 501 provides that “the privilege of a witness ., . shall be
governed by tha principles of the common law as they may be Interpreted by the courts of the
United States in light of reason and experienca.’ The ettorney-client privilege is the oldest of the
privileges for confidential communications known to the common law. 8 J. Wigmare, Evidence §
2290 (McNaughton rev. 1961). Its purpose is to encourage full and frank communication between
attarneys and thelr clients and thereby pramote broader public interests in the observance of law
and administration of justice. The privilage recognizes that sound legal advice or advocacy
serves public ends and that such advica or advocacy depends upon the lawyar's being fully
informed by the client. As we stated {ast Term in Trammel v. United States , 445 U.S. 40, 51, 100
3.Ct. 906,913, 63 L.Ed.2d 186 (1980) : "The lawyer-client privilege rests on the need for the
advacate and counselor to know all that relates to the clisnt's reasons for seeking representation
if the professional mission is to be carried out” And in Fisherv. Unlted States , 425 U.S. 391 ,
403, 96 8.Ct. 1569 1577, 48 L..Ed.2d 39 (1976) , we recognized the purpose of the privilege to be
"to encourage clients to make full disclosure to thelr attomeys." This rationale for the privilege
has long been recognized by the Court, see Hunt v. Blackburp . 128 U.S. 464 , 470, 9 S.Ci. 125,
127, 32 L.Ed. 488 (1888) (privilege "is founded upon the necessity, in the interest and
administration of justice, of the ald of persans having knowledge of the law and skilled in its
practics, which assistance can only be safely and readily availed of when frae from the
consequences or the apprehension of disclosure®). Admittedly complications in the application of
the privilege arise when the cllentis a corporation, which in theory is an artificial creature of the

law, and notan individual; but this Court has assurmed that the privilege applies when the client

is a corporation, United States v. Louisville & Nashville R. Co. , 238 U.8. 318, 336, 35 8.Ct. 363,
369, 53 L.Ed, 598 (1815) , and the Government does not contest the general proposition.

The Court of Appeals, however, considered the application of the privilege in the corporate
context to present a “different problem,”" since the client was an inanimate entity and "only the
senior management, gulding and integrating the several operations, . . . can be said to possess
an Identity analogous to the corporation as a whole.* 800 F.2d at 1226 . The first case to
articulate the so-called "conirol group test" adopted by the court below, Philadelohia v,
Westinghouse Elsctric Corp. , 210 F.Supp. 483, 485 (ED Pa,), petitian for mandamus and

prohibition denied sub nom. General Electric Co. v. Kirkpatrick , 312 F.2d 742 (CA3 1962} , cert. 568



denied, 372 U8, 843, 83 S.Ct. 937 , 9 L.Ed.2d 969 (1983) , reflected a similar conceptual
approach:

) "Keeping in mind that the question is, Is It the corporation which is seeking the
lawyer's advice when the asseried privileged communication Is made?, the most satisfactory
solution, | think, is that if the employee making the communication, of whatever rank he may be,
is In & posltion to control or even to take a substantial part in a decision about any action whish
the corporation may taka upon the advics of the attornay, . . . then, in effect, ha is (or personifies)
the corporation when he makes his disclosure to the lawyer and the privilege would apply.”
{Emphasis supplied.)

Such a view, we think, overlooks the fact that the privilege exists to protect not only the
glving of professional advice to those who can act on i but also the giving of information to the
lawyer to enable him to give sound and informed advice. See Tramme! , supra ,at 51, 100 5.Ct.,
at 813 ; Fisher , supra , at 403, 96 S.Ct., at 1577 .. The first step in the resalution of any legal
problem is ascertaining the factual background and sifting through the facts with an eye to the
Isgally relevant. See ABA Code of Professional Responsibility, Ethical Consideration 4-1:

“A lawyer should be fully informed of all the facts of the matter he is handling in arder for his
client to obtalin the full advantage of our legal system. ltis for the lawyer in the exercise of his
Independent professional judgment to separate the relevant and important from the irrelevant and
unimpartant. The observanca of the ethical obligation of a lawyer to hold inviolate the
confidences and secrets of his client not only facliitates the full development of facts assential to
praper representation of the client but also encourages laymen to ssek early legal assistance."

See also Hickman v. Taylor 328 U.8, 485,611, 67 S.Ct. 385 , 393-304, 91 LEd. 451
1847} . o

in the case of the individual client the provider of Information and the person who acts on
the lawyer's advice are one and the same. In the corporate context, however, It will frequenlly be
employses beyond the control group as defined by the court below-"officers and agents . ..
responsible for directing [the company's] actions in response to legal advice®-who will possess
the information needed by the corporation's lawyers. Middle-level—and indeed lower-level—
employees can, by actions within the scope of thelr employment, embroil the corporation in
serious legal difficulties, and it is only natural that these employees would have the relevant
information needed by corporate coungel if he is adequately to advise the dlient with respect ia
such actual or potential difficulties. This fact was noted in Diversified Industries, Inc. v. Meredith ,
572 F.2d 596 (CAB 1878) (en banc):

"In & corporation, it may be nacassary to glean information relevant to a legal problem
from middle management or nan-management personnel as well as from top executives. The
attorney dealing with a complex legal praoblem ‘is thus faced with a "Hobson's choice”. if he
interviews employees not having "the very highest authority”, their communications to him wilt not
be privileged. f, on the otherhand, he interviews only those employees with the "very highest
authority”, he may find It extremely difficult, if not impossible, to determine what happened.’" Id. ,
at 608-609 (quoting Welnschel Corporate Employee Interviews and the Attorney-Client Privilegs,
12 B.C.Ind. & Com. L.Rev. 873,878 (1971)).

The controf group test adopted by the court below thus frustrates the very purpose of the
privilege by discouraging the communication of relevant information by employees of the client to
attorneys seeking to render legal advice to the client corporation. The attomey's advice will also
frequently be more significant to noncantrol group membars than to thase who officially sanction
the advice, and the control group test makes it more difficult to convey full and frank legal advice
ta the employees who will put Into effect the client corporation's policy. See, e. g., Duplan Corp. v.
Deering Milliken, Ine. , 397 F.Supp, 1146, 1164 (DSC 1974) ("After the lawyer forms his or her
opinion, it is of no immediate henefit to the Chairman of the Board or the President. It must be
glven ta the corporate persannel who will apply it").

569



The narrow scope given the attorney-client privilege by the court below not only makes it
difficult for corporate aftorneys to formulate sound advice when thelr client is faced with a specific
legal problem but also threatens to limit the valuable efforts of carporate counsel to ensura their
client's compliance with the law. In light of the vast and complicated array of regulatory leglslation
confranting the modam corporation, corporations, unlike mast Individuals, “constantly go to
lawyers to find out how to obey the law," Burnham, The Attorney-Client Privilege in the Corporate
Arena,24 Bug.Law. 901, 913 (1969), parficularly since compliance with the law in this areais
hardly an instinctive matter, sas, . g, United States v. United States Gypsum Co. , 438 L).8. 422
, 440-441, 98 8.Ct. 2864 , 2875-2876, 57 L.Ed.2d 854 (1978) ("the behaviar proscribed by the
[Sherman] Act is often difficult to distinguish from the gray zone of socially acceptable and
economically justifiable business conduct’). 2 The test adopted by the court below Is difficult ta
apply in practice, though no abstractly formulated and unvarying "test’ will necessarlly enable
courls to declde questlons such as this with mathematical pracision, But if the purpose of the
attorney-client privilege is to be served, the attorney and client must be able to predict with some
degree of cerlainty whether particular discussions will be protected. An uncertain privilege, or
one which purporis to be  certain but results in widely varying applications by the courts, is little
betier than no privilege at all, The very terms of the test adopted by the court below suggest the
unpredictabliity of its application. The test restricts the availability of the privilege to thase officers
who play a "subsiantial role” in deciding and directing & corporation's legal response. Disparate
declsions in cases applying this test illustrate its unpredictability. Compare, e. g., Hogan v. Zlstz |
43 F.R.D. 308, 315-318 {ND Okl.1967), afi'd in part sub nom. Natta v. Hogan , 392 F.2d 686
(CA10 1968) (control group Includes managers and assistant managers of patent division and
research and devslopment department), with Congoleum Industries, Inc. v. GAF Corp. , 49
F.R.D. 82, 83-85 (ED Pa.1969), aff'd, 478 F.2d 1398 (CA3 1973} (control group includes only
division and corporate vice presidents, and nottwo directors of research and vice president for
production and research). The communications at issue were made by Upjohn employees 3 to
counsel for Upjohn acting-as such, at the direation of corparate superlors in order to securs legal
advice from counsel. As the Magisirate found, "Mr. Thomas consuited with the Chairman of the
Board and ouislde counse! and thereafter conducted a factual invastigation to dstermine the
nature and extent of the questionable payments and to be in a position to give legal advice 1o the

company with respect to the payments .* (Emphasis supplied.) 78-1 USTC § 8277, pp. 83,598,
83,599.

information, not available from upper-echslon management, was nesded to supply a basis for
legal advice goncerning compliance with securities and tax laws, forelgn laws, currency
regulations, duties to shareholders, and potential litigation in each of these areas. * The
communications concerned matters within the scope of the emplayees’ corporate duties, and the
employees themselves were sufficiently aware that they were being questioned in order that the
corporation could obtain legal advice, The questionnaire identified Thomas as “the company's
General Counsel® and referred in its opening sentsnce to the possible illegality of payments such
as the ones on which information was sought. App. 40a. A statement of policy accompanying the
questionnaire clearly indicated the legal Implications of the investigation. The policy statement
was Issued 'in order that there be no uncertainty in the future as to the policy with respect to the
practicas which are the subject of this investigation." It began "Upjohn will comply with all laws
and regulations,” and stated that commissions or payments "will not be used as a subterfuge for
bribes or lllegal payments” and that all payments must be “proper and legal." Any future
agresments with foreign distributors or agents were to be approved "by a company attorney® and
any questions concerning the policy were to be referred “to the company's General Counsel.” /d.
, at 165a-168a. This statement was issued to Upjohn employses worldwide, so that even thase
lnterviawees not receiving a questionnalre were aware of the legal implications of the interviews.
Pursuant to explicit Instructions fram the Chalrman of the Board, the communications were
cansidered "highly confidential" when made, /d, , at 39a, 43s, and have been kept confidential

by the company. 5 Consistent with the underlying purposas of the attorney-cllent privilege, these
communications must be protscted agalnst compelled disclosure.

The Court of Appeals declined to extend the attornay-tlient privilege heyond the limits of
tha nontral arouo test for fear that doina so would entall savers burdens on discovery and create 570



a broad "zone of silence” over corporate affairs. Application of the attorney-client privilage to
communicatians such as those invalved here, howaver, puts the adversary in no worse position
than if the comrmunications had never taken place. The privilege only protects disclosure ot
communications; It does not protact disclosure of the underlying facts by those who
communicated with the attorney;

*[Tihe pratection of the privilege extends only to communications and not to facts. A fact is
one thing and a communication concerning that fact is an entirely differant thing. The client
cannot be compelled to answer the question, 'What did you say or write to the atiorney?' but may
not refuse to disclose any relevant fact within his knowledge merely bacause he incorporated a
statemsnt of such fact into his communication to his aitorney." Philadslphia v. Westinghouse
Electric Corp. , 205 F.Supp. 830, 831 ( 92.7).

See also Diversified Industries , 572 F.2d., at 611; State ex rel, Dudek v. Clreuit Court . 34
Wis.2d 559, 580, 150 N.W.2d 387 , 399 (1967} ("the courts have noted that a party cannot
conceal a fact meyely by revesling it to his lawyer"). Hers the Government was free to question
the employess who communicated with Thomas and outside counsel. Upjohn has provided the
IRS with a list of such employees, and the IRS has already intsrviewed some 25 of them, While it
would probably be more convenient for the Government to secure the results of petitioner's
internal investigation by simply subposnaing the questionnaires and notes taken by petitionar's
attarneys, such considerations of convenience do not overcome the policies served by the
attorney-client privilege. As Justice Jackson noted in his concurring opinion in Hickman v. Tayior
. 329 U.8. at516 , 67 S.Ct., at 396 : "Discovery was hardly intended to enable a learnad
profession to perform its functions . . . on wits borrowed from the adversary.”

Needless to say, we decide only the case hefore us, and do not undertake to draft a set of

rules which should govern challenges to investigatory subpoenas. Any such approach would
violats the spirit of Fedsral Rule of Evidence 501. See S.Rap. No. 93-1277, p. 13 (1974) (‘the
recagnition of a privilege based on a confidential relationship . . . should be determined ona
case-by-case basis"); Trammel , 445 U.5.. 8t 47,100 S.Ct.. at910-811 ; United States v, Gilinck
. 445U.8.860, 367, 100 8,Ct. 1185 1190, 63 L.Ed.2d 454 (1880} . While such a ‘case-by-case”
basis may to some slight extent undermine desirahle certainty in the boundaries of the attormey-
client privilege, it obeys the spirit of the Rules. Atthe same time we conclude that the narrow
“control group test’ sanctioned by the Court of Appeels, In this case cannat, consistent with “the
principles of the common law as. . . Interpreted ., . in the light of reason and experience,” Fed,
Rule Evid, 501, govern the dave?opmant of the law in this area.

1l

Our decision that the communications by Upjohn employees to counsel are covered by the
attorney-client privilege disposes of the case so far as the responses to the questionnaires and
any notes reflecting responses to Intarview quastions are concerned. The summons reaches
further, however, and Thomas has testified that his notes and mernoranda of interviews go
bsyond recording responses to his questions. App. 27a-28a, 91a-83a. To the extent that the
material subject to the summons is not protected by the attarney-clisnt privilege as disclosing
communications between an employee and counsel, we must reach the ruling by the Court of
Appeals that the work-product doctring does notapply to summonses issued under 26 U.S.C. §
7602. 6

The Government concedss, wisely, that the Court of Appeals arred and that the work-
product doctrine does apply to IRS summonses, Brief for Respondents 16, 48. This doctring was
announced by the Court over 30 years ago in Hickman v. Taylor 323 U.S. 495 , 67 §.Ct, 385 ,
91 L.Ed. 451 (1947) . In that case the Court rejected "an attempt, without purported necsssity or
justificatlon, to secure written statements, private memoranda and personal recollections
prepared ot formed by an adverse party's counsel in the course of his legal duties." /d. ,at 510,
67 S.Ct., at393 . The Gourt noted that “it is essential that a lawyer work with a certain degree of
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privacy" and reasoned that if discovery of the materfal sought were permitted "much of what is
now put down in writing would remain unwrittan. An attorney's thoughts,

heretofare mviolate, would not be his own. Inefficlency, unfairness and sharp practices would
inavitably develop in the giving of legal advice and In the preparation of cases for trial. The effect
on the legal profassion would be demoralizing. And the interests of the cllents and the cause of
justice would be poorly served." /d. , at 611, 67 S.Ct,. at 393-304 ,

The "strong publie policy" underlying the work-product dogctrine was reaffirmed recenlly in
United States v, Nobles , 422 .S 226 , 236-240, 85 8.Ct. 2160, 2169-2171, 45 L Ed.2d 141
(1978} , and has besn substantially incorporated in Federal Ruls of Civil Procedure 26(b){3). 7

As we stated last Term, the obligation imposed by a tax summons remains "subjsct to the
traditional privileges and limitations.” United States v. Euge . 444 U.8. 707, 714, 100 8.Ct. 874 ,
879-880, 63 L.Ed.2d 741 {1980 . Nothing in the language of the IRS summons provisions or
thelr legislative history suggests an intent on the part of Congress to preclude application of the
work- product doctrine, Rule 26(b)(8) codifies the work-product doclring, and the Federal Rules
of Civil Procedure are made applicable to summons enforcement procsedings by Rule 81(a)(3).
See Donaldson v. United States , 400 'U.S. 517,528, 91.8.Ct. 534, 541, 27 L Ed.2d 5380 (1971)

. While conceding the apphcab{lity of the work- prOdUGt doctrine, the Govemmem assers that it
has made a sufficient showing of necessity to overcome iis protections, The Magistrate

apparently so found, 78-1 USTC 1 9277, p. 83,605. The Government relies on the following
language in Hickman :

"We do not mean to say that all written materials obtained or prepared by an
adversary's counsel with an eye toward litigation are necsssarlly fres from discovery in all cases.
Where relevant and nonprivilegad facts remain hidden in an attorney's file and where production
of those facts is essential to the preparation of one’s cass, discovery may properly be had. ... .
And production might be justified where the witnessas are no longer avallable or can be reached
only with dificulty.” 329 U.8.. at 511,67 S.Ct. at394 .

The Government stresses that Interviewsss ara scattersd across the globe and that Upjohn
has forbidden Its employees to answer questions it considars irrelevant. The above-quoted
language from Hickman , however, did not apply to "oral statements made by witnesses . ,.
whether presently in the form of {the attorney's] mental impressions or memoranda.” Id., at 512,
67 8.Ct.. at304 . As to such material the Court did "not believe thatany showing of necessnty can
be made under the circumstances of this case so as to Justify production. , . . if there should bs a
rare situation justifying produstion of these matters petitioner's casals not of that type." Id, , at
512-513, 87 8.CL., at 394-395 . See also Nobles, supra , 422 1).S,, at 252-253 , 85 §.CL, a1 2177
(WHITE, J,, concurring). Forcing an attorney to disclose notes and memoranda of witnesses’ oral
statements is particularly disfavored because it tends to reveal the aftorney's mental processes,
329 U1. 8., at513 , 87 8.Ct, at 394-305 {"what he saw fit fo write down regarding witnesses'
remarks");ld, at 516-517, 87 8.Ct.. at 396 ("the staternent would be his {the attorney's] languags,
permeated with his inferences’) (Jackson, J., conaurring). 8

Rule 26 accords special protection to work product revealing the attorney's mental
processes. The Rule permits disclosure of docusments and tangible things constituting attorney
work product upon a showing of substantial need and inability to obtain the equivalent without
undue hardship, This was the standard applied by the Magistrate, 78-1 USTC 1 8277, p. 83,604,
Rule 28 goes on, however, to state that "{{jn ordering discovery of such materlals when the
required showing has been made, the court shall protect against disclosure of the mental
impressions, conslusions, opimona or legal theories of an atlorney or other representative ofa
party concerning the Itigation." Although this language does not specifically refer to memoranda
based on oral statements of witnesses, the Hickman court siressed the danger that compelled
disclosure of stich memaranda would reveal the attorney's mantal processes. It is clear that this
Is the sort of material the drafismen of the Rule had in mind as dessrving special protection. See
Notes of Advisory Committes on 1970 Amendment to Rules, 28 U.8.C.App., p. 442 (“The

subdivision. ., goes on to protect against disclosure the mental impressions, conclusions,
........ aulamal Hamasine nt mn altaman A ather ranracantatiua of o naty Tha Hinkman
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oplnion drew speciallattentlon to the need for protecting an attorney agalnst discovery of
rmemoranda prepared from recollection of oral interviews. The courls have steadiastly
safeguarded agalnst disclosure of lawyers' mental Impressions and legal theorles . . "),

Based on the foregoing, sorme courts have concluded that no showing of necessity can
overcome protection of work product which Is based on oral statements from witnesses. See, 8. g,
In re Grand Jury Progeedings , 473 F.2d 840 , 848 (CA8 1973) (personal recoliections, notes, and
memoranda pertaining to conversation with witnessses); [n re Grand Jury lnvestigation . 412
F.Supp, 843 , 848 (ED Pa.1976) (notes of conversation with witness "ars so0 much a produc! of the
lawyer's thinking and so little probative of the witness's actual words that they are absolutely
protacted from disclosure®). Those courts declining to adopt an absoluta rule have nonetheless

recagnized that such material is entitled to special protection. See, e, g., In re Grand Jury
lnvestigation 5§99 F.2d 1224 , 1231 (CA3 1979) ("special consideralions . . . must shape any
ruling on the discoverability of Interview memorands . . .; such documents will be discoverable

only In a 'rare situation' "}, Cf. In re Grand Jury Subposna . 599 F.2d 504, 511-612 (CA2 1979).

Wa do not declde the lssue at this time, Itia clear that the Maglstrate applied the wrong
standard when he cancluded that the Government had made a sufficient showing of necessity to
overcome the protections of the wark-product doctrine. The Magistrate applied the "substantial
need" and "without undue hardship” standard articulated in the first part of Rule 26(b)(3). The
notes and memoranda sought by the Governmeant here, however, are work product based on oral
statermnents, lf they reveal communlcations, they are, In this case, protected by the attorney-client
privilage. To the extent they do not reveal cormmunications, they reveal the altorneys' mental
processes In evaluating the communications, As Rule 26 and Hickman make clear, such work
product cannot be disclosed simply on a showing of substantial need and inability to obtain the
equivalent without undue hardship. '

While we are not prepared at this juncturs to say that such material Is always protected by
the work-product rule, we think a far stranger showing of necessity and unavailability by other
means than was made by the Government or applied by the Magistrate in this case would be
nacessary o compel disclosure. Since the Court of Appeals thought that the work-product
protection was never applicable in an erforcement proceeding such as this, and since the
Magistrate whose recommendations the District Court adopted applied too lenient a standard of
protection, we think the best procedure with respect to this aspact of the case would be to
reverse the judgment of the Court of Appsals for the Sixth Circult and remand the case to it for
such further proceedings In connection with the work-product claim as ere cansistent with this
opinion.

Accordingly, the judgment of the Court of Appeals is reversed, and the case remanded for
further proceadings.

{tis 80 ordered.
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Discovery Practice Exercises

Hore are two guastions From two different exams, relating to waca, product and eitomey
client privilege issues that we may discuss in ¢)ass tomenow, My guess is that we will
have a bit of tima to cover these but that yoa will probably be able to spend more tire oa
them fn your TA groups this wesk:

From Fall 2003 exam [rote, this was two differsnt questions on the exam, and the work
product/attornay elient material only relatzs to ths second question. 8till, becausa the
second question references the facls from the first question, I nzeded to include it hare]:

Emst & Yovng; L.L.P. axd Ceadant Carporation are co-defendantsia 5 seensines cass
brought in the United States District Conrt for the Southem Districl of Texas. Assame
that Ernst & Young is a Penosylvania corporation and that Cendant is incorporated in
Delaware, and that both have their principal place of business i New York.

The plaj=tifis, a group of investors all of whom 2re from Textas, allege that the jwo
coimpanits conspired to defrand them &5 to the true financial condition of Ceadant. Thay
claim that they never would bave bought shases in the company if they had known of
Cendant’s poor finencial condition. They allege cleims srising under federal sechirities
law, In perticuler their cleims are based on Sactions 10(b) and 20(a) of the Securities
Exchanpe Act of 1934 (ke “Exchenge Acl™) and Rule 10b-5 promulgated thereunder by
the Secisitias and Exchange Commission {ths "SEC"), Sections 10(b) and 20(a) of the

Exchange Act end Rule 10b- 5 promulgated thersunder by the SEC. Saction 10(b) of the .

Exchangz Act 2nd Rule 105-3 prohibit “fraudulent, materdal roisstatzments or omissiors
fn conmection with the sale er purchase of a secuxity.™

Both Czndent 2 Erast & Young filz pre-answer motinss for dismissel under Fed. e
Civ. P. 12(5)(2). Inn eddition to ifs easwer, Emst & Young files end serves 3 goss-cleim
against Cendant under Federal Rule of Civil Procedurs 13(g). Ernst & Young allages
that Cendant owes it indemnity, based ont the terms of tha audit cantract between Cendant
and Emst & Young, for any mordes it might pay—by judgzment or by setilemeant—1io the
pleiatiffs, That contract was negotiated and finalized in Naw Yark, following extensive
diseussions betwean Cendant and Erest & Young in Cendam’s New York office. Pleass
nofte that the cross-claim necssserly is based on stile law since, for purposes of the
tlaim, neither Cendam nor its suditor 27e considered *purchasers” or “sellers” of

acurities within the meaning of Section 10(b) aad Rule 106-5. Cendant timaly files an
answer to tha ernss-tlaim, assering as its princigal defense that becguse Emstd Young
was acgligent iy preparing the sudits, it doas not ow= conirzcnual indemmity.

Exactly onz menth Jatar, the pleiniifis sattle all ef their claims against Cendantand Emst
& Younz. Al partizs appezr beitre the courl to announcs that a serlement has bean
rzachad s to tze plaintifis’ claims, and they ask the court to sign 3 judgment disposing of
all of plaintiffe’ clalms. The judgs enters the judgment axd dismisses all of the plamuiffs”
claims. Afthis sam= hearing, Ernst & Young emphesizes that its cross-clzim egaingt
{Cendant rsmains and asks for a tnal serfing, The judge acknowledpes that the cross-
claim sérvives the seitlement, butsays she wams lo wait before sening the case for g,
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[the first question asked students the follawing: If Cendant does not want to bave to
continue to litigate in this federal distriet court, what argument(s) should it make,
Preparz a memorandum owlining the options available to Cendant, citing eny specific
authority. Be certain to assess the likelihaod of succass for any option you disenss]

In the s=me Yitigation, assume that Cendant decides it wants to remain in the United
States District Court for the Southern District of Texas and does not take any ofthe
actions you may have discussed in your previous answer, Instead, Cendant potices and
tekes the oral deposition of Simon Wood, a former Emst & Young senior manager and
auditor who prepared the Cendant Snanciw] statements atissue in the underlying
litigation. At Wood's deposiion, Cendant inguires into commumications that took place
between Wood, Emst & Young's counsel (who alsa represented Wood) and Dr, Phillip
C. McGraw of Courtroom Sci=nces, Inc, Dr. McGraw is & consulting expert intrial
stratepy #nd deposition preperation who was retained as & non-testifying trial expertto
assist Emst & Young's counsel in preparing the case, Dr, McGraw participated ina
deposition preparation meeting with Wood and his counsel befors the deposition was
conducted.

At the deposition, Cendant’s counsel specifically asks Wood, “Did Dr, MeGraw provide
you with guidance in your conduct as g witnzas?™ and “Did you rebearse any of your
prospective testimony in the presence of Dr. McGraw?

Ceunse) for Wood objcc‘ts, titing the wark product doctrine, and directs 1s elient tiot ts

answer, Afterthe deposition, Cendant brings a mofton to compel. If you were the irfal
judge niling on whether lo allow these inguiries, how would you rule?

Yrom Fall 2002 exam:

In May 2001, Mary Lou Scott was badly injured when a car in which she was a pissenger
crashed. Ms. Scott Bled sult ageinst XYZ Company, the manufactarey of Lhe tise,
alleging that defects in the tire desipn cavsed the aceidant. She has noticed the deposition
of XYZ's general counsel for next month. Yau are ap associate in a private law Brm
retained by XYZ. In interviewing the general counsel of the company you leam that he
plays golf ance 2 month with the company's chief of engineering and has done so for the
Tast ten years. You learn further that af Their {ast quting together, the chief of enginesring
informed the general counse] that he, the chief of engineering, had raised questions with &
now-deceased XYZ vice-president conceming the safety of the company®s X-112 lire in
1998, two years before the prodrct was sold to the public,

1s the general counsel’s conversation with the Chief of Engiveering privileged from
disclosure? Must the geneml counsel tesify about his conversation if be is asked ehout it
at the deposition? Write a memorandum to the file addressing these.questions.
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NOTABLE ISSUES IN FEDERAL SUMMARY JUDGMENT PRACTICE
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what e |eintroduction :
The dlsposnive impact of summary judgment-rulings, together
w1th the procedural changes' that ‘have increased the influ-
#nce of sumrhary'judgments’ on federal litigation; have led
- commentators to characterlze ‘summary judgrnent practice
is"“the*foeal point of modern 11t1gation.”1 At the forefront of
any ‘discusdion onfederal summary judgment practice i§ the
' so-calléd strilogy-of ¢ases annodnced bythé US, Supreme
Courtiin 1t§+1986 term-=-Celotéx ‘Corp. v ‘Catrett, Anderson
vLiberty Lobby, Inc::and -Matsushita {Electric Industrial Co. v.
’Zenith ‘Radio-Corp2iThe burden-shlfung framewoik iénuncis
,ated byithe Gourt in this trilogy, as Well as ifs. clanflcauon

- BY HON DAVID HITTNER&' MATTHEW HOFFMAN HAIT VNS

to any matenal fact”-—-than its pre-amendment predecessor
Although'the: language of the rule has changed, many prac-
titioners,and even tourts, still frequently recité: the more
familiar standard of genuine “issue” as opposed to genuine
*dispute’® Attorneys should be aware of the amended rule
and incorporate the re\used language into their summary
]ucfgment briefmg ‘ .
ey Do raed :;'4..:\2 R 1
The pnmary procedural Issueia pracutioner ‘should . bé
aware-iof when litigating summary judgment motions:in
federal ‘court is the'burden-shifting-framework enunciated
bynfhe Supreme Court's 1986 summary judgrment trilogy.®

$fFederal Ruleof C1v11Procedure“'-“ nibdie ".""
56'smaterial fact?: standard, has -
hed suchwidespread ram:ﬁcanons ‘ A
for  federal «summary {judgment’ *
practitéFhat:former: Chief Tustice.
Willfam ‘Rehnquist icharactertzed -
Celotexs’r'as “the rhost “impjortant 5
' decision ofhis teriute Butbeyond "Cdt'lrt’s
tlusx;ita'l preceduralframework CR A L RSN R

The prlmary proced ljal Is
practlﬁoner should be aware of wﬁen
htlgating summary 3udgment motions. -

+#in federaltcourtis the: burden-shn‘tmg
framework enunaated bythe Subreme
i986 “summary judgmenf tr“ilogy

i I "Matiushita and iLiberty Lobby,
fir++ | thesColirt .expounded on the
r*material fact®standard, while-in
. Celotex the:Court initially oiitlined
the' manner in:which the:burden
vghifts - from +the: movant 6 ‘the
~nonmovant iri:a-typical summary
“judgment./, As *describedl by one
- commentator, 4Celotex-hasimade

Fed -

p RARRE:
P L

nimbet of similarly critical dpects . 1ot ; o 3
of federal sumniary: Judgmentprachce perhaps arexleSs well
knowh; yet sométimes equally as dispositive ofan fridividiial
cades This-article focuses‘on litigating sumhhaty judgiments

ini- fedéral’ court,-witha. particulat’ emphasis'or. seversli of |

those discrete, -yet* 1mportant issues ofteri oyeflogked; by
Pracuﬂonérs Fejley; W t " :
g ’fr e

II The Rule 56 Standard Burden Shlfting and the Tnlogy

Federal Rule of Civil Procedure 56,géts forth the procedures :

governing the hUgauon off motlons foraeummary Judgment

n'federal: ‘court: Rule56:was signiﬁcanﬂy amendedyeffec-

fivesDecémber ,‘2010xfresult1ng 'in techiiical changes Yo
the Tules surroundmg federal: summary Judgment pra\’:the

As amended ‘Rule;56(a) ménidates that a. court*“shall grant.

stmmary judgident iftthe movarit shovws that- there Jdsmo

genuine. disputeas to any material fact and the fabvant is

entitled: to judgmentias a matter of law,* The dmended:Rule
thus includes$ more mianddtory laﬁguage-— “shall?hes replaced

“should”--and a  slightly altered standard ofreview— “genuing
dispute as to any material fact” has replaced “genmirie ssué as

f‘u Pl

':Shlf ts; and the nonmovant ‘ruiét; go beyond the pleadings

v "--;“ it easier to make Lhe mouon,.and '

To sausfyathis 'lnidal burden although‘fthe movmg party. '

is: not’requu’ed ito* present'ewdence sproving; the:abienceiof
2 genume*dlsputemf xmaferial fact' it '{s*riot enough am -ely
to make _cionc] :

......

A \a.Lt‘

come forWard with speCIﬁc evidefice. demonstraﬁng that there .

[

isa;genuine: dlspute. for itzdal. u'There«ls ho genumetdmpute '

for trial:wher:the record; :taken a5°a whole, could 1ot lead

"a Tational trier of fact-fd-find for.the nonmovant13 Af: ‘the

monmovant fails to meet-this burden;: sutimary- Judgment
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in the movants favor is appropriate 1 This, the burden to |

demonstrate that thereis a genuine dispute of material fact is
on the party Who seeks to avord summary Judgment

f f. et 8 Iil Examining a Sample of Discrete lssues :

Citmg an outdated standard of review is just one. way that
practitioners often rutiafoul of the procedurai rules goverhing
federa] summary ]udgment practice For example, misunder-
‘standing th' timirig Tiles; conﬂatmg 4 court’s Teview of the
pleadings (review of theievidence,:or! confusmg- the

3

"_rules govemmé the appealabihty of orders o, sum-

e":aso(c)“formerly required a party opposmg summary Judg-
mént.té-tespond withih.twenity-one days.3 Asaltered by the
2010 amendments ‘however, Rule 56 does niot: establish an
explicit deadlite to respond.!® Rather; a district covirt’s local
mulesor; scheduimg orders: may-specify a date by which a
response ust be filed " Because the rules often | vary between
districts—even districts within'the same citcuit-—al orneys
should always consult the locak rules of (¥ district itf which
thélr.case is pendmg Inboth the Southetrt and thie Northers:
DlStI'lCtS' of Texas, for example ‘the response must: be.filed:
within tweniky-one: days: of thefiling of the:motion.while the-

Westem District oE Texas requtres a response Within fourteen

of Texds-sets fourteen days ftom the date of service as thé
deadline;!®; Like responses, the former timing rules of Rule
56 governing replies have been withdrawn and. Tocal fules
and procedures should mstead be referenced.!®

B.. Faﬂure to Respond Lot 2

Wholesale failure to respond is construed as a representanon
of no opposition under the local rules of many districts, and.
swch a failure may lead to the entry of summary. judgment
against the non-responding paity. 20 However, summiary judg-
ment dannot be granted solely on the basis of a nonmovant’s
fallute to respond.? Rule 56(¢) no longer explicitly provides,
inthe samie way that it did prior to the 2010 amendmets, that
ifro response is filed, the court should, if appropriate, grant
summary Judgmentr Instead, “[lf a party fails' to properly
support an asgertion of faét or fails to properly address another.
party’s assertion of fact ;.. the court may-. . consider the fact
undisputed for purposes of the motion [and], grant summary
judgment*?? Thus, summary judgment may only be granted if
the moving party satisfies its initial burden of demonstrating
that there is no genuine dtspute as to any matenal fact and

o to ity mo!:ton todismiss and the plamtlff attaches evidence
s Tesponse, theplamtiff i$ onnotice that the court maj-trea

Motrons for Summary Judgment
When matters outside the pleadings are co

by Rule 5625 Ifa Rule 12(b)(6)- motion to dismiss
converted to's Rule 56 motion for summary jud, ;
summary judgment ‘fules ‘governs the standard: iof
Tpthis manner,lthe respondent is entitled to, the:proreds
safeguards of surumaryt 3udgment.27= i

. FETEN R ) SN AL L
Under Rule 56, the district court is not: equu'ed T
partles notice beyond its dec1sron to treat A ‘Rule

review® The standard is whether the opposmg'

A notice after the‘ ’court accepted fo 'conslderauo' “matfe

the motion as one for summary judgment, and no- additlonal -
rotice by the court is required? Practically speaking, judges .
will oftén issuean:order notifying the parties-that the] court .
will convert a motion ter dismiss mto a motion for’ summary ,
judgment. Nevertheless; practlttoners should be; “indful -
that.such an express notification is not required and;when
responding to a mation to dismiss, attaching evidence to:the
response, if the movant has attached evidence to the motion;
could result in the court’s conversion of the motion into one
for. surnmary judgmmt w1thout Further notice from T;he couft

W "1_.' """ B

D.- ; Simmary: Judoment Hearings - A <
Oral heanngs for suinmary judgment motions are not requrred '
under theFederal Rules and consequently are rarely granted.»
The; Ruleslrkemse doriot provide for a specific time by which

) motlons st e, served tipoftthe opposing party* Gourts are

generallyspemutted totrille:on summary judgment motions
without first giving the parties adyance notice: of the court’s
intentiof: to decide the motion; by a certain date33 As.such,

federal countstypically rule ori $uch motions solely based on
the parties’ submissions. Attorneys who:wish to have’dn ofal
hearing pnor to the: courts ruhng should consult the relevant
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138 In contrast a prevarling Thovant should seek an order
"court wrth a spec1f1c flndmg that the movant carned.

h uﬁpellate court ‘need not scour the entire record wlule
5 1s the possrble explanations” for the entry of sum-
dgment.39 As such, the Fifth Circuit has stated that
gl—'chscussion is of great importance.*? A statement of
nsfor »grannng summary jadgment usually proves
sonly :l'relpﬁtl “but ‘essentidl.™ The ‘movant therefore
1R subrmt a pmposed order with teasons for grantini
e b toH! rather than & form order merely stating t'hat the

Tt ingt,
o on granted

R PR

S mmary]udgments A;re Appealable '_ ,

_;de,novo review*z However, a district. courts
t = for summary _]udgrnentns not: ordmanly

) ‘f"'Specrﬁc exceptions tg tlus Tle exist m.
‘derual of quahﬁed 1mmunitx, purstiant

u

nent maybe rewewed by permissnre mterlo,cu—
ut such certlflcanons are relatively: rare 7.

,,,,,,,,

'."'_‘ﬁl r'i et e ‘ w de *-‘,";‘ )

mmary judgment are not generally appealable
i Al dgment adverse to" the movant'is rendered:
HoWing full trial on 'the merits*®. In Ortiz" Jordatl, tHe
pren 0‘?. '..ourf resolved Acirouit split on this fssue by uiini-

,peal an order denymg summary judgmeut
1 on, the ments 4 Consequently, in most
1gants should be prepared to, proceed to & tiial

Fits iolloWlng the denial of a motion for summary .

A S O o

- Steinman's reséarch,
i gthe Fifth Crrcuits rule of law, holdmg tHat -

S (2010) i

ent:;nd should not rely on-argumentts mide within-a* -3

motion for summary judgment to preserve error for appeal.
. ; N Concluslon Lo

The burden-shiftmg framework controlling federa] summary
judgrment practice is critical for ,any federal, practitioner to
master. Yet, recent amendments to Rule 56 are still, in many
cases, misunderstood. The discrete issues identified by this
article are rnerely a sampling of the many technicalities that
federal Practitiofers encounter when litigating summary judg-
ments, Attorneys sholild constantly familiarize themselves
with the Jocal ryles pf the district in which they are ‘practicing
and stay ‘abreast of amendments to Rule 56 and precedent- .
setting cases opim.ng on issues related to surnmary Judgment

Davrd Hittner is a]udge of the United States Dzstnct Court for
the Southern District of Texas and formerly Judge of the 133rd
Judicidl District Court of Harrls County, Texas, and is the author
ofa three-volume book on fedeml cwil procedure v o

1.
a3 t‘;f‘,f' B I IS A RS Ir . lr o

Matthew Ho_ffman isa law clerk to Judge David Hittner, He wﬂl
be ]oimng the Houston qﬁ‘ice of Vmson t'y' Elkms this fall
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An extznded version Qf this artlcle includlng commentary on
summary Judgment practice in state court, will appear next year
in 52 Hous, L. Rev. (forthcommg Mar 2015) . ST

1 Arthur R, Mrller, The Pretrial Rush to]udgmenL Are the ‘Lrtrgatlan
Explosion,” “Liability Crisis,” and Efficlency Cliches' Eroding Our Day
in Court and Jury Trial Commitments?-78 N.Y.UJ.'Lt REV.;'982,.084,

1016 (2003) (cipitalization ‘omitted); seé £ dldo Brovoke D. Colerhan,

The Celotex Tnitil Burden Standard dnd an: Opportunity to “Revivify™
Rule 5632 5. 1LL. U. L{.295, 295 (2008) ("Summary judgment

which started as in obscure procedural rille; s ot a standard ‘part
of the litigauon process - The percéntage of fedeérdl tdges enided by
siimimary judgment inereased from 3,7% 111975 16 7.7% in 20007).

2u:Gelotex, Corp. 3. Catrelt; 477 U.8.%317 (1986); Anderson Libmy
Lobby, 1c347T.5:242 (1986), Mar.srisltila Hlec. Indus Co. V. Zenith
Radio Gorp.j475'0.5. 574 (1986) n s i

3 : Telephorié* terview' with Aaron Streett, Parmer :Baker -Botts
Formmer Law Clerk/ Chief =Ju%tit:e “Willigm .- Rehht[uigt nUS,

Stipremé Court (Sept; 24, 2013):Chief Jiustice Rehnquists rebelation

is borne out by the eripiricdl evidenice, s  gathered’ byJProl'essor
Allain Steinman th, “most Freqetitly, 42010 "exathiiation’ of the
most highly.dited Su relne Courts cases *According g Profe550r
&e 198@ summay ]udgment trilogy qf Caqes '
wete, mdmdually, the thrgl Tuogt Irequently cited: Suptemde Court
declsions of a1l tirie, With: .Celatbt nd Liberiy Lo j}:by ‘both gamerlng
mofe, than ‘120 OOO»fedeﬁ;llcxtlng"*ref rices 8 of 2010/ Addn i

Stetfithirt ﬁiv.’flzbatuasr app,

[
&

tFEblR‘
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CELOTEX CORPORATION, Pstitioner
v

Myrtle Nell CATRETT, Administratrix of the Estate of Louis H. Catrett, Deceased.

Argued Aprll 1, 1986,
Decidsd June 25, 1886.

Justice REHNQUIST deliverad the opinion of the Court. {J8med b 4 Whity, JMAN.M |

eostll aud D Counnr
The Unlited States District Court for the District of Columbia granted the motion of petitioner

Celotex Corporation for summary judgmant against respondent Catrett because the latter was
unable to produce evidence in support of her allegation in her wrongful-death complaint that the
decedent had hieen exposed to petitioner's asbestos products, A divided panel of the Court of
Appeals for the District of Columbla Circuit reversed, however, holding that petitioner's failure to
support its motion with evidence tending to negate such exposure precluded the entry of
surnmary judgment in its favor, Catrett v. Johns-Manville Sales Corp., 244 U.S.App.D.C. 160 ,
758 F.2d 181 (1885) . This view conflicted with that of the Third Circuitin In re Japanese
Elsctronic Praducts, 723 F.2d 238 (1983) , rev'd an other grounds sub nom. Malsushitg Electric

Industrial Co. v. Zenith Radio Corp., 475 U.5. 574, 106 S.Ct. 1348 , B9 L.Ed.2d 638 (1986} . !

We granted certiorarl to resolve the conflict, 474 U.S, 844 , 106 §.Ct. 342, 88 LEd.2d 285 (1985)
, and now reverse the declsion of the District of Columbia Circuit.

Respondent commenced this lawsuit in September 1980, alleging that the death in 1979 of
her hushand, Louis H. Catrett, resulted from his exposurs 1o products containing asbestos
manufactured ar distributed by 15 named corporations. Respondent's complaint sounded in -

" negligence, breach of warranty, and strict iabifity. Two of the defendants filed mations

challenging the District Courl's in personam Jurlsdiction, and the ramaining 13, including
petitionsr, filed motlons for summary judgment. Petitionar's motion, which was first filed in
September 1881, argued that summary judgment was proper because respondent had “failed ta
produce evidence that any [Celotex] product . . . was the proximate cause of the injuries alleged
within the jurisdictional limits of [the Districf] Court? In particular, petitioner noted that respandent
had failed to identify, in answering Interrogatories specifically requesting such infarmation, any
witnessss who could testify about the decedent’s exposure to petitioner's asbestos products. In
response to petitioner's summery judgment maotion, respondent then produced three documents
which sha claimed "demonstrate that there Is a genuine material factual dispute” as to whether
the decadent had ever been expased to petitioner's asbestos products. The three docurnents
included & transeript of a deposition of the decedent, a letter from an official of one of the
decedent's former employers whom petitioner plannad to call as a trlal witness, and a letter from
an insurance oompany to respondent's attorney, all tending to establish that the decedent had
been exposed to pelitioner's ashestos products in Chicago during 1970-1971. Petitioner, In tumn,
argued thatthe three documents were inadmissible hearsay and thus could not be cansidered in
opposition to the summary judgment motion, -

In July 1982, almost two years after the carnmencement of the lawsuit, the District Court
granted all of the motlons filed by the various defendants. The court explained that It was granting
petitioner's summary judgment motion because "thera [was] no showing that the plaintitf was
exposed to the defendant Celotex's product in the District of Columbla or elsewhere within the
statutory period.” App, 217. 2 Regpondent appealed only the grant of summary judgment in favor
of petitioner, and a divided pane! of the District of Columbia Gircult reversed, The majority of the
Court of Appeals held that patitioner's summary judgment motion was rendered "fatally defective”
by the fact that petitioner "made no effort to adduce any evidence, in the farm of affidavits or
otharwise, to support its motion." 244 U.S.App.D.C., at 163 , 756 F.2d, at 184 {emphasis in

original), According to the majarity, Rule 56(g) of the Faderal Rules of Civil Procedure, 2 and this
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Court's declslon In Adickes v. S.H. Kress & Co,, 398 11.8. 144, 159, 90 8.Ct. 1598 1609, 26
L.Ed.2d 142 (1870 , establish that "the party opposing the motion for

summary Judgment bears the burden of responding orly after the moving party has met its burden
of coming forward with proof of the absence of any genuine Issues of material fact.” 244
U.8.App. DG, at 163,756 F.2d, at 184 {(emphasis In orlginal; foatnote omitted). The majority
therefore declined to consider petitioner's argument that none of the evidence produced by
respondent In opposition to the motion for summary judgrment would have been admissible at
trial. Ibld. The dissenting judge argued that "[{lbe majority errs In supposing that a party seeking
surmmary judgment must always make an affirmative evidentiary showlng, even in cases where
there is nota triable, factual dispute.” Id,, at 167, 756 F.2d, at 188 {Bork, J., dissenting). According
to the dissenting judgs, the majority's decislon "undermines the traditional authority of trial judges
to grant summary judgment in meritless cases.” /d., at 1686, 756 F.2d, at 187,

We think that the position taken by the majority of the Court of Appeals s Inconsistent with
the standard for summary judgment set forth in Rule 56(c) of the Federal Aules of Civil
Procedute. * Under Rule 56(c), summary judgment is proper *if the pleadings, depositlons,
answers to interrogatories, and admissions on file, together with the affidavits, if any, shaw.that

there is no genulne Issus as to any material fact and that the moving party is entited to a ‘mﬂ
judgment as a matter of law. " In our view,the-plain langiage of Rule: 58(c) mand. thq..%ijgy of

surnmidry, judgment;.after edequats time for distovery and- upon motian: g Sta gD

ta:make a showing. sufficient to establish the  glstenca-of an; elamant essennal tothatpan ’%-
case, Yand on which'that party will bear the'Surden of y:m::cﬁ2 &t 111l in such a situation, there can
be "no genulne Issue as to any material fact," since a complete failure of praof concerning an
essential element of the nonmoving party's cass nacessarily rendets all other facts immaterial,
The moving party is "entitled to a judgment as s matter of law" because the

nonmoving party has falled to make a sufficlent showing en an essential element of her case with
respect to which she has the burden of proof. "[T]h[e] standard [for granting summary judgment)
mirrors the standard for a directed verdict under Federal Rule of Civil Pracedure 50(a). .. ."

Anderson v. Liberty Lobby, Ing., 477 U.S. 242, 260, 106 S.C1. 2505 2511, 81 LEd.2d 202 (1986).

Of course, a party seeking summary judgment always bears the Initlal respénsibllity of
informing the district court of the basis for its motion, and Identifying those portions of "the
pleadings, depositions, answers 1o intarrogataries, and admissions on file, together with the
affidavits, if any," which it believes demonstrate the absencs of a genuine issue of materlal fact.
But unlike the Court of Appeals, we find no express or implled requirement in Rule 56 that the
rmoving pary support its motion with affidavits or other similar materials negating the opponent's
claim. On the contrary, Rule 56(c), which refers to "the affidavits, if any ' (emphasis added),
suggests the absence of such a requirement. And If there were any doubt about the meaning of
Ruls 586(c) in this regard, such doubt is clearly remaoved by Rules 58(a) and {b), which provide
that claimants and defendants, reapectively, may move for summary judgment * with or without
supporting affidavits * {emphasis added), The Import of these subsections is hat, regardiess of
whether the moving party accompanies Its summary judgment maotion with affidavits, the motion

may, and should, be granted so long as whatever ia before the district court demonstrates that the

standard for the entry of summary judgment, as set farth In Rule 58(c), Is satisfied. One of the
principal purposes of the summary fudgment rule Is to isclate and diapose of factually un-
supported claime or defenses, and wa think it should be interpreted in 2 way that allows it to

accomplish this purpose. 5

Respondent argues, howaver, that Rule 56(g), by its terms, places on the nonmovlng party
the hurden of coming forward with rebuital affidavits, or other specified kinds of matenals, only In
response toamotion for summary judgment "made and supported as provided in this rule."
According to respondent's argument, since petitioner did not "support® Its motion with affidavits,
summary judgment was improper In this case. But as we have already explained, a motion for
summary judgment may be made pursuant to Rule 56 "with or without supporting affidavits. In
cases like the instant one, where the nonmoving party will bear the burden of proof at trial on a
dispositive lssue, a summary judgment mation may properly be made in reliance solely on the
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“pleadings, depositians, answers to interrogatorles, and admissions on file." Such a motion,
whather or not accompanied by affidavits, will be "made and supported as provided in this rule,”
and Rule 56(e) therefore requires the nonmoving party to go beyond the pleadings and by her
own affidavits, ar by the "depositions, answers to interrogatories, and admissions on file,"
designate "spemﬁc facts showing that there is & genuine issue for trlal.”

We do not mean that the nonmaving party must produce evidence in a form that would be
admissible at trial in order to avold summary judgment. Obviously, Rule 56 does not require the
nonmoving party to depose her own witnesses. Ruls 66(e) permits a propsr summary judgment
motion to be opposed by any of the kinds of evidentiary materials listed in Rule 58(c), except the
mere pleadings themselves, and it Is from this list that one would normally expect the nonmowng
party to maks the showing to which we have referred,

The Court of Appaals in this case felt itself constrained, howsver, by languags in our decision in
Adlckes v. 8.H. Kress & Co., 388 U.S. 144 , 90 S.Ct. 1508, 26 |_Ed.2d 142 (1970) . There we held
that summary judgment had been improparly entered in favor of the defendant restaurant in an
action brought under 42 U.8.C. § 1983, In the course of its opinlon, the Adickes Court said that
“both the commentary on and the background of the 1963 amendment coriclusively show that it
was not infended to modify the burden of the moving party . . . to show initially ihe absence of a
genuine issue conceming any material fact.* Id, at 158, 90 8.Ct., at 1608 , We think that this
statement is accurate in a literal sense, since we fully agree with the

Adickes Court that the 1963 amendment to Rule 56(e) was not designed to modify the burden of
making the showing generally required by Rule 56(c). It also appears to us that, on the basis o
the showing before the Court in Adickes, the motion for summary judgment in that case should
have been denied. But we do not think the Adickes language quoted above should be construed
to mean that the burden is on the party moeving for summary judgment to produce evidence
showing the absence of a genuine Issue of material fac, aven,wnh respect to an }ssue on which
the nonmoving party bears the burden of praof. instéad; 28 we Have' explalned the.burden on the
moving partymayhé discharged’ by showmg"’”thét*is AG GOt ta'the district court—thats.
mé"“é"?s’anﬂabsance*ofsawdence*to?suppdrt‘me?lﬁ)nmovﬁg*p“é?tyrs*c”ase&@*

The last two sentenices of Rule 56(g) were added, as this Court indicated in Adickes, to
disapprove a line of cases allowing & party opposing summary judgment to resist a properly
made motion by reference only to its pleadings. While the Adickes Court was undoubtedly
correct in concluding that these two sentences wers not intended to reduce the burden of the
moving party, it is also obvious that they were not adapted to add fo that burden. Yet thatis
exactly the result which the reasoning of the Court of Appeals would produce; in effect, an
amendment to Rule 56(e) designed to facilitate the granting of motions for summary judgment
would be interpreted to make itmore difficult to grant such motions. Nothing in the two
sentences themselves requires this result, for the reasons we have previously indicated, and we
now put to rest any inference that they do so.

Qur conclusion s bolstered by the fact that district courts are widely acknowledged to
possess the power to enter summary judgments sua sponte, so long as the losing party was on
nofice that she had to comne forward with all of her eviderice. Ses 244 U.5.App.D.C.. at 167-168 ,
756 F.2d, at 189 (Bork, J., dissenting); 10A C. Wright, A, Miller, & M, Kane, Federal Practice and
Procedure § 2720, pp. 28-29 (1983). It would surely defy common sense ta hold that the District
Court could have entered summary judgment sua sponte in favor of petitioner in the instant case,
but that petitioner's filing of a motion requesting such a disposition precluded the Disirict Court
from ordering it.

Respondent commenced this action In September 1980, and petitioner's motion was filed
in September 1981, The partles had conducted discovery, and no serious claim can be mads
that respondent was In any sense "railroaded* by a premature motion for summary judgment, Any

potential problem with such premature motions can be adequately dealt with under Rule 58(f), ©
which allows a summary judgment mation to be denled, or the hearing on the motion to be

continued, if the nonmoving party has not had an opportunity to make full discavery. 581



In this Court, respandent's brisf and oral argument have been devoted as much to the
proposition that an adequate showing of exposure to petitioner's asbestos products was
made as to the proposition that no such showing should have baen required. But the Court of
Appeals declined to address either the edequacy of the showing made by respondent in opposition
to petitioner's motion for summary judgment, or the question whether such a showing, if reduced to
admissible evidence, would be sufficient to carry respondent's burden of proofat trial. We think the

Court of Appeals with its superior knowledge of local law is better suited than we are to make these
determinations in the ﬁrst instance, '

The Federal Rules of Civil Procedure have for almost 50 years authorized motions for
summary judgment upon proper showings of the lack of a ganuine, triable issue of material fact.
Summary judgment procedure is properly regarded not as a disfavored procedural shorteut, but
rather as an integral part of the Federal Rules as a whole, which ars designed "to secure the just,
speedy and inexpensive determination of avery action.” Fed.Rule Clv.Prac. 1; see Schwarzer,

Summary Judgment Under the Federal Rules: Defining Genuine Issues of Material Fact, 99
F.R.D. 465, 467 (1984). Befare the shift to "notice pleading® accomplished by the Federal Rules,
motions to dismiss a complaint or to strike a defense wers the principal tools by which factually
insufficlent claims or defenses could be Isolated and prevented from going to trial with the
attendant unwarranted consumption of public and private resources. But with the advent of
"notice pleading," the motlon to dismiss seldom fulfills this function any more, and Its place has
been taken by the motion for summary judgment. Rule 56 must be construed with dus regard not
only for the rights of persons asserting claims and defenses that are adequately basead in fact fo
have those clalms and defenses tried to a jury, but also for the rights of persons opposing such
claims and defenses to demonstrate in the manner provided by the Rule, prior to rjal, that the
claims and defenses have no factual basis,

The judgment of the Court of Appea!s is accordingly reversed, and the case is ramanded far further
proceadings consistent with this opinian. /t is so ordered.

Justice WHITE, cancurring.

1 agree that the Court of Appeals was wrong in holding that the moving defendant must
always support his motion with evidence or affidavits showing the absence of a genuine dispute
about a materlal fact. | also agres that the movant may rely on depositions, answers o
interrogatories, and the like, fo demonstrata that the plaintiff has no evidence to prove his case
and hence thatthera can be no factuel dispute. Bt the-movantmustdischarge.the ehurdenthe
Rules-place upon-him:it-is-not eriough te mave. for summary judgment without supportmg the
maotion in any way or with a conclusory assertion that the plaintiff h@s no. Bvidence to pove hig"

case. B

A plaintiff nead not initiats any discovery or reveal his witnesses or evidence unless
required to do so under the discavery Rules or by court order, Of course, he must respond if
required to do so; but he need not also depose his witnesses or obtain their affidavits to defeat s
summary judgment motion asserting only that he has failed to produce any support for his case, I
is the defendant's task to negats, if he can, the claimed basls for the suit.

Petitioner Celotex does not dispute that if respondent has named a witness to support her
claim, summary judgment should not be granted without Celotex somehow showing that the
named witness' possible testimony ralses no genuing issue of material fact. Tr, of Oral Arg. 43,
45. It assarts, howaver, that respondent has falled on request to produce any basls for her case.
Respondent, on the other hand, does not contend that she was not obligated to reveal her
- witnesses and evidence but insists that she has revealed enough to defeat the motion for

summayy judgment. Because the Court of Appeals found it unnecessary to address this aspect
of the cass, | agree that the case should be remanded for further proceedings.
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TIMOTHY SCOTT, PETITIONER ». VICTOR FARRIS

ON WRIT OF GERTIORART TO THE UNITED STATES COURT OF
APPEALS FOR THE ELEVENTH CIRCUIT

[Apeil 30, 2007)

JUSTICE SCALIA delivared the opinion of the Court.

We consider whether a law enforcement officinl can,
consistent with the Feurth Amendment, attempt to gtop a
fleeing motorist from continuing his public-endangering
flight by ramming the molorist's car from behind. Pul
another wuy: Cun an olficer take actions that place a
{leeing matorist at risk of serlous {njury or death in order

1o stop the motorist's flight from endangering the lives of
innocent bystanders?

[

In March 2001, a Georgia county depuly tlocked re-
spandent’s vehicle traveling at 73 miles per hour on a road
with a 88-mile-per-bour speed limit. The deputy activated
hig blue flashing lights indicating that respondent should
pull pver. Inatand, respondent sped away, initiating a
chase down what ig in rost portions a two.lane road, at
speeds exceeding 83 miles per hour. The deputy radined
his dispateh to report that he was pursuing a fleeing
vehicle, and broadeast its license plate number. Peti-
tioner, Deputy Timothy Scott, beard the radio communica-
tion and joined the pursuit along with other officers. In
the midst of the chase, respondent pulled into the parking
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lot of a shopping center and was nearly boxed in by the
various police vehicles, Respondent evaded the trap by
making a sharp turn, colliding with Scott's police car,
exiting the parking lot, and speeding off once again down a
two-lane highway,

Following respondent's shopping venter maneuvering,
which resulted in slight damage to Scott's police car, Scott
took over as the lead pursuit vehicle. 8ix minutes and
nearly 10 mules after the chase had begun, Scott decided to
attemnpt to terminate the episode by employing a “Preci-
slon Intervention Technigque (PIT') maneuver, which
causes the fleeing vehicle to spin to a stop.” DBrief for
Petitioner 4. Having radioed his supervisor for permis-
sion, Scoit was told to “'[glo ahead and take him out.'”
Harriav. Cowela Counly, 433 F.3d 807, 811 (CA11 20035).
Instead, Scott applied his push bumper ta the rear of
respondent’s vehicle! As a result, respondent lost control
ol his vehicle, which left the readway, ran duwn an em-
bankment, overturned, and crashed. Respondent wus
badly injured and was rendered a quadriplegic.

Respondent filed suit against Deputy Scott and oihers
under Rev. Stat. §1879, 42 U, 8. C, §1983, alleging, inler
alia, a violation of his federal constitutinnal rights, viz.
use of excessive force resulting In an unreasonable seizure
under the Fourth Amendment. In respunse, Scott filzd a
motion for summary judgment based oo an assertion of
qualified immunity. The District Court denied the motion,
finding that "there are material issues of fact on which the
issue of qualified immunity turns which present sufficient
disagreement o require submission to a jury. Harris v.

*Seott says he decided not to employ the PIT maneuver hacouse be

was “conpcerned that the vehicles were moving too quickly W salely”

execute the maneuver,” Brief for Palitioner 4. Respondent agrees that
the PIT maneuver could not have been safely employed. Sew Brief for
Hespondent 8. It s oralevant ta our analysis whether Stotr had
permission totnks the pracise actions he took,

584



Cite aa: 550U, 8. ____(2007) 3

Opiniow of the Court.

Couweta County, No. 3:01~CV-148-WRH (ND Ga., Sept.
23, 2003), App. to Pet, for Cert, d1a~42a. On interlocutory
appeal,® the United States Court of Appeals for the Elev-
enth Circuit affirmed the District Court's decision to allow
respondent's Fourth Amendment claim pgainst Scott to
proceed to trial? Taking respondent's view of the facts as
given, the Court of Appesls concluded that Scott's actions
could constitute "deadly foree” under Tennessee v. Garner,
471 U. 8. 1 {1985), and that tho use of such force in this
context "would violate [respondent's] constitutional right
to be free from excessive force during a seizure, Aceord-
ingly, 8 reasonable jury could find that Scolt viclated
[respondent's] Fourth Amendment rights” 433 F. 3d, at
B16. The Court of Appeals further concluded that “the law
as it existed [at the time of the incident}, was sufficiently
clear to give reasmmable law enforcement officers ‘fair
notice’ Lthat ramming a vehicle under these circumstances
was unlawful” Id., at 817. The Court of Appeals thus
concluded that Scott was not entitled to qualified immu-
mty. We granted certinraci, 548 U, 8, _ (2008), and now
reverse.

1l

In resolving questions of qualified immunity, courts are
required to vesolve a “threshold question: Taken in the
light most favorable to the parly asserting the injury, do

e -

*(ualfied immunity ia “an immunity from suit rather Lhan a mere
dofense to habihty; and ks an sbselute immunity, it {3 sffectively lost
if a case is ecropeously permitted to go to vrial® Miichell v, Forsyih,
472 U. 8 611, 526 (1985). Thus, we bave held that an order denying
qualfed ymmusity is immediaiely appealable even though it iz intac
lncutsry; otherwise, 1t would be "effectively unreviewable” {f., at 527
Further, "we repeatedly have stressed the importance of resolving
unmunity questions at the earbest possible stage in liligaton," Hunter
v Bryaat, 602 U, 8. 224, 327 {1901) {par curiam).

INooe of the other claims respondent brought agmnst Scott or any
athar party are befors this Caurt,
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the facts alleged show the officer’s conduct violated a
constitubional right? This must be the initial inquiry.”
Saueier v. Kotz, 538 U, 8, 194, 201 {2001). If, and only if,
the court finds & violation of a constitutional right, “the
next, seguential step is to ask whether the right was
clearly established | |, in light of the specific context of the
case.” Ibid. Although this ordering contradicts “[o)ur
policy of avoiding unpecessary adjudication of constitu-
tional fssues,” United States v. Treasury Employees, 513
1. S. 464, 478 (1995) (citing Ashwander v. TVA, 287 L. 8,
288, 346-347 (1936) (Brandeis, <., concurring), we have
said that such a departure from practice is “nscessary to
set forth principles which will become the basis for o
{future] holding that a right is clearly established.” Sau.
cier, supra, at 2014 We therefore turn ta the threshold
inquiry: whether Deputy Seott’s actions violated the
Fourth Amend ment.

*Prior to thir Court's announcanent. of Soucirr's "rigid 'ovder of bat..

e, Brossean v, Ilougen, 543 1.8 19, 201~202 (2004) (BREYER, J.,
roncurting), we had desenbed this order of wnquiry as the “better
approach,” Couniy of Sacramentn v, Lewts, 523 U, 3, 833, B4l n.5
(1998}, though not ane thot was requirad i ol cases, Sue id., at 858~
859 (BREYER, J., conaurring); id, at 889 {STEVENS, J.. concusrring in
judgment). There has bean doubt expresed ragsrding the wisdom of
Saucter's devision Lo make the theeshold inguisy mandatary, especially
n casas whare the constitutional question is relatively difficult apd the
quabfied smmunsty question relatively strasghtiorward, See, eg,
Brosseay, supra, al 201 (BREYER, J., juined by Beatia and GINSSBURG,
J., concurring); Banting v, Mellen, 841 U, 8. 1018 (2004) (Stavens, .,
jowned by GINsBURG and BREYER, JJ, respecting daniul of certiorari);
id., nt 1025 (8caALIA, J., yoined by Rehnguisy, CJ,, dissanting), Bee alss
Lyons v, Xania, 417 F. 3d 565, 580~584 (CA# 2005) (Surton, J., concure

ringl. We need sot address the wisdom of Saucizr in this case, how.

ever, beeause the conatitutional question with which we sre presented
15, a8 dicuased wn Part 1I-B, infre, essily decided. Deciding that
questron first s thus the “betier approach,” Leuss, supra, a1 841, n. 5,
regardless of whathar it is required.
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A

The first step in agsessing the constitutionnlity of Scatt's
actions is to determine the relevant facts, As this case
was decided on summary judgment, thore have not vet
been factual findings by & judge or jury, and respondent’s
version of events (unsurprisingly) differs substantially
from Scott's version. When things are in such a posture,
courts are required to view the facts and draw reasonable
inferences “in the lighl most favorable to the party oppus-
ing the [summary judgmeni] motion” United States v,
Diebold, Ine., 369 U. 8. 654, 855 (1962) (per curiam);
Saucier, supra, st 201. In qualified immunity cases, this
usually means adopting (aa the Court of Appeals did here)
the plaintiff's version of the facts.

There is, however, an added wrinkle in this case: exis-
tenee in the record of 2 wideotape capturing the evenis in
guestion, There are no allegations or indications that this
videotape was doctored or altered in any way, nor any
contention that what it depicis differs from what sctually
happened. The videeotape guite clearlv contradicts the
version of the story told by respondent and adopted by the
Court of Appeals® For example, the Court of Appeals
ndopted respondent's sssertions that, during the chase,
“there wag little, if any, actual threat to pedestrians or
other motorists, as the roads wers mostly empty and
|tespondent] remained in control of his vehicle.” 433 F. 3d,
at 815, Indeed, reading the lower court’s opinion, one gets

-

SJusTice STEVENS suggeata thal our repotion to the videotape is
somehow idiosynerntic, snd soems 1o believe we are wisrspresentng
13 contents, Bee post, st 4 (dissenting opimpn) ("In sum, the
fsctual statements by the Court of Appeals quotad by the
Court ... were entirely accuate"), We are happy to allow the
videotape to speak for uself. Ses Hecord 36, Exh. A, available at
hupaffwww supramecourius govlipinlonsivideo/seaty_v_haerisrmvb and
tn Clark of Court's case fils. '
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the impression that respondent, rather than flecing from

palice, was attempting to pass his driving lest:
“[Tjaking the facts from the non-movant's viewpoint,
|respondent] remained in control of his vehicle, slowed
for turns and intersections, and typieally used his in-
dicators for turns, He did not run any motorists off
the road, Nor was he a threat to pedestrians in the
shopping center parking lot, which was fres from pe-
destrian and vehiculay traffic us the center was closed.
Significantly, by the time the parties were back an the
highway and Seott rammed [respondent], the motor-
way had been clenred of motorists and pedestrians al-
legedly because of palice blsekades of the nearby inter-
sectjons.” Id.,at 815-816 (citations omitted).

The videotape tells quite a different story. There we see
respondent's vehicle racing down narow, two-lane roads
in tle dead of night at speeds that dre shoukingly fast, We
sce it swerve around more than a dozen othet cars, cross
the doubleyellow line, and force cars traveling in both
directions to their respective shoulders to avoid being hit#
We sae 1t run multiple red lghts and kravel for consider
able periods of time in the cccaslonal center left-turn-only
lane, chased by numerous police cars foreed to engage in

=y

ajustink B1EvENS hypothesizes that these cars "had already pulled to
the sids of the road or were drjving along the shioulder besause they
heard tha pahee sirens or =aw the flashing Lghts so that “[a] jury
tould rertsigly conclude thot those motorists wera exposed to no
greater risk than persons who take tha same action in response to o
speading ambulacce” Fost, at 8. 1tis not our experiencs that smbu-
Jances and fire engines careen down two-lane roada at 85-plus miles per
hour, with anunmarked scout esr out in front of them. The risk they
pote to the public it vastly less thag what respondent cxested hers,
But mven if that were not 5o, it would in no way lead to the conclusion
that 1t was unreasonable to ehminate the threat to life that vespondent
poted, Souviety accepls the risk of speading ambulanves and fire engines
in order o save life and property; it nend not (uod assuredly doea ooty
aceept o simular rigk posed by a reckloss motorist fleaing the police,
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the same hazardous maneuvers just to keep up. Far from
heing the cautious and controlled driver the lower court
depicts, what we see on the vidsa mare closely resembles a
Hollywood-style car ¢hase of the most frightening sort,
placing police officers and innocent byslanders alike at
great risk of serious injury.?

At the summary judgment stage, facts must be viewed in
the light maost favorable to the nonmoving party enly if
there is a “genuine’ dispute as to those facts. Fed. Rule
Civ. Proc. 56(c). As we have emphasized, “[wlhen the
moving party has carried its burden under Rule 56(c), its
opponent must do more than sirply show that there is
some wmetaphysical doubt as to the material facts...,
Where the record taken as a whole could not lead a ra-
tional trier of fact to find for the nonmoving party, there ig
no ‘genuine issue for trial'™ Maotsushila Elec. Industrial
Co. v, Zenith Radie Corp, 475 U, 8. 574, 586587 (1936)
(footnote omitted). “[Tihe mere existence of some alleged
factual dispute between the parties will not defeat an
otherwise properly supported motion for summary judg-
ment; the requirament is that there be no genuine iasue of
materigl fact.” Anderson v, Liberly Lobby, Inc., 477 U. 8.
2432, 247-248 (1986). When opposing parties tell two
different stories, one of which is blatantly contradieted by
the record, so that no reasonable jury could believe it, a
court should not adopt that version of the facts for pur.
poses of ruling on a matian far summary judgment,

That was the case here with regard to the factual issue
whether respondent was driving in such fashion as to
endanger human life. Respondent's version of events is so
utterly discredited by the record that no reasonable jury

TThis is not to say that each and avery factual statement made by the
Court of Appeals i3 inaceurate. For example, the videotape validates
tho court's statement that when Scolt rammed respondent's vehicle it
was not threatening any other vehicles or pedestrians, (Undoubtadly
Seott waited for the road to be ¢lear before executing his maneuver.)
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could have believed him, The Court of Appeals should not,
have. relied on such visible fiction; it should have viewed
the facts in the light depicted by the videntape,

B

Judging the matter on that basis, we think it is quite
clear that Deputy Scott did not violate the Fourth
Amendment. Scott does not contest that his decision to
terminate the car chase by ramming his bumper into
respondent’s vehicle constituted a “scizure.”” “{A] Fourth
Amendment seizure [occurs] ... when there is a govern.
mental termination of Freedom of movement through
means intentionally applied” Brower v. County of Inya,
489 U. 8. 583, 596-5657 (1988) (emphasiz deleted). See
also id., at.B87 ("If . . . the police cruiser had pulled along-
side the flering car and sideswiped it, producing the crash,
then the lermination of the suspect's freedom of movement
would have been 2 sgizure”), It is also concaded, by both
sides, that a claim of “excessive force in the course of
making [a] ... seizure’ of {the] person ... [is] properly
analyzed under the Fourth Amendments ‘objective rea-
sonableness’ standard.” Graham v. Connor, 480 U, 8. 386,
388 (1989). The guestion we need to answer is whether
Scott's actions were objectively reasonahle

1

Respondent urges us to analyze this case as we analyzed
Garner, 471 U. 8. 1, See Brief for Respondent 16-29, We

N

8 JUSTICE STEVENS incorrectly declares this to be “a question of fact
best resarved far a jury,” snd complaing we are "usurpling] the jury's
factBoding Hmction”- Post, at-7. At the summary judgment stage,
however, ance we have daterminad the relevant get of facts and drawn
all inferances 1n luvor of the nonmoving party to the extunt supportably
by the record, see Part IU-A, supro, the yeasonableness of Scotts
actions—aor, in JUSTICE STEVENY parlanea, “[wlhathar [respondent's)
actians hava risen tg o level warranting deadly force,” post, 8t 7—is a
pure question of law :
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must first decide, he says, whether the actions Seott took
constituted “deadly force.” (He defines “deadly foree” as
“any use of force which creates a substantial likelihood of
causing death or serious bodily injury,” id., at 18) If so,
respondent claims that Garner prescribes vertain precon-
ditions that must be met before Scokt’s aclions can survive
Fourth Amepdment scrutiny: (1) The suspect must have
posed an immediate threat of serious physical harm o the
officer or others; (2) deadly force must have heen noces-
sary to prevent escape;® and (3) where feasible, the officer
must have given the suspect some warning. See Brief for
Respondent 17-18 (citing Garner, supra, at 9-12). Since
these Garner preconditions for using deadly force were not
met in Lhis case, Scott’s actinna were per se unreasonable.
Respondent's argument falters at its first step; Corner
did not establish a magical on/off switch that triggers vigid
preconditions whanevar an officer’s actions constiinte
“deadly force QCorner was simply an application of the
Fourth Amendment's ‘“reasonableness” test, Groham,
supro, at 388, to the use of o particular type of force in 2
particular situation. Gorner held that it was unreason-
able to kill a “young, slight, and unarmed” burglary sus-

7Respondant, ike the Cowurt of Appeals, dufines thig second precondi
tion aa “'necessary to prevent escape,'” Brief for Respendent 17; Horris
v, Dou e Gounty, 433 . 34 807, 813 (CA 11 2008), quoting Garner, 471
U5, at 11, But that quote fom Garner is taken out of context. The
necessily dezcribed In Garner was, in fact, the need to pravent “serious
physical harm, either to the officer or to othars” fbid. By way of
example only, Garner hypothesized that deadly force may be used "o
necessary lo prevent escape” when the suspect is known ta have “com-
mitreg 8 crime involving the infliction or threatensd infliction of serious
ptysical harm,” ibid.. so that his mere being at large posas an igherent
danger lo society. Raspondentdid not pose that type of inherent threat
Lo saciaty, sines {ocior to tha car chaze) he had committad only @ minor
traffic offense and, as for a= the police wers aware, had no prior crumi-
nal vecord. Butin this case, unlikein Carnar, it wns respondent's Dight
wtsell (by meang of a speacing automobile) that posad the threat of
“seribus physical harm . ., to others” fbid.
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pect, 471 U, 8,, at 21, by shooting him “in the back of the
head” while he was yunning away on foot, id., at i, and
when the officer “could not reasonsbly have belisved that
[the suspect} . .. posed any threat,” and "never attempted
to justify his actions on any basis other than the need to
prevent an escape,” id., at Z1. Whatever Carner said
about the factors that migh! have justified shooting the
suspect in that case, such “preconditions” have scant
applicability to this case, which has vastly different facts.
“Gurner had nothing to do with one car striking another or
gven with var chases in general.,.., A police car's bump-
ing a [lzeing car is, in fact, not much like a policeman’s
shooting a gun so as to kit a person.” Adams v. St. Lucie
County Sheriff’s Dept., 962 F, 2d 1583, 1577 (CA11 1992)
(Edmondson, J., dissenting), adopted by 988 F.2d 823
(CCA11 1983) (en banc) (per curiom), Nor is the threat
posed by the flight on foot of an unarmed suspect even
remutely comparable to the extrems danger to human life
posed by respondent in this case, Although respondent’s
attempt to craft an easy-to-apply legal fest in the Fourth
Amendment context is admirable, in the end we must still
slash our way through the factbound mornss of "reason:
ableness.” Whether or not Scott’s actions constituted
application of “deadly force,” all that matters is whether
Scobt’s actions were reasonahla, :

2

9

In determining the reasonableness of the manner in
which p seizure is effected, "[w]e must balance the nature
and gquality of the intrusion on the individual's Fourth
Amendment interests against the importance of the gov-

ernmental interests - alleged to -justify the iptrusion -

United Stales v, Place, 462 U, 8, 698, 703 (1883). Scoit
defends his nctions by pointing to the paramount govern-
mental interest in ensuring public safety, and respondent
nowhere suggests this was not the purpose motivating
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Scott's behavior. Thus, in jiudging whether Scott's actions
were reasonable, we must consider the risk of bodily harm
that Scott’s actions posed to respondent in light of the
Lhreat to the public that Scott was trying to eliminate.
Although there is no obvious way ta quantify the risks en
either gide, it is clear from the videotape that respondent
posed an actual and imminent threat to the lives of any
pedestrians who might have been present, to other civilian
motorists, and to the officers invelved in the chase. Ses
Part 11I-A, suprg, 1t is equally clear thet Scott's actions
pused a high likelihood of serious injury or death to re-
spondent—though not the near certoinly of denth posed
by, say, shooting a fleeing felon in the back of the head,
see Garner, supra, at 4, or pulling alongside a fleeing
motorist’s car and shooting the motorist, of, Veughan v.
Cox, 343 F. 3d 1323, 1326-1327 (CA11 2003). So how does
a court go about weighing the perhaps lesser probability of
injuring or killihg numerous bystanders against the per-
haps larger probability of injuring or killing a single per-
son? We think it appropriate in this process to take into
account nat only the number of lives at risk, but also their
relative culpability. 1t was respondent, after all, who
intentionally placed himself and the public in danger by
unlawfully engaging in the reckluss, high-speed flight that
ultimately produced the choice hetween two evils that
Scott conf{ronted. Multipla police cars, with blue lights
flashing and sirens blaring, had been chaging respondent
for nearly 10 miles, but be ignored their warning to stop.
By cantrast, those who might have been harmed had Scott
not taken the action he did were entively innocent. We
have litle difficulty in concluding it was reasonable for
Scott to take the action that he did.\°

. e b

12The Court of Appeals ti1es Brower v. Counly of Inyo, 488 L1, 8, 303,
395 (1980), for s vefusal to “countennnce the argument that by con.
tinuing s fles, a suspeet mhsnlves a pursuing police officer of any
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But wait, says respondent; Couldn't the innocent public
¢qually have been protected, and the tragic accident en-
tirely avoided, if the police had simply ceased their pur-
suit? We think the police neod not have taken that chance
and hoped for the best. Whereas Scott's action—ramming
respondent off the road—was certain to eliminate the risk
that respendent posed to the publie, ceasing pursuit was
not, First of all, there would have been no way to sonvey
convincingly to respondent that the chase was off, and
that he was free to go. Had respondent looked in his rear-
view mirror and seen the police cars deactivate their
(Oashing lights and turn around, he would have had no
idea whether they were truly letting him get away, or
simply devising a new strategy for capture. Perhaps the
police knew a shorteut he didn't know, and would reap-
pear-down the road to interdept him; or perhaps they ware
setting up a rnadhlock in his path. Of Browwr, 488 1.8,
at 824, Civen such uncertainty, respondent might have
heen just as likely to respond by continuing to drive reck-
lessly as by slowing down and wiping his brow.3

Becond, we are loath to lay down a rule requiring the

ageamowd

passible limbality for all ensuing aetions during the chase” 433 F. 34, at
816, ‘The only quesion in Brower was whether o polite roadblock
constituted a sefzure under the Fourth Amandment. Tn deciding that
question, the relative culpability of the parties is, of eourse, irralevantt
o seizure peours whenever the police are “responsibfle] for the tarmina.
uan of [a persem's] movement,” 433 F.3d, at B18, regardiass of the
reasun for ths termination. Culpability is relevant, however, to the
rensonabléness of the seizure—1o whether preventing possible harm to
the innacent justifies exposing to possible harm the person threatening
them.

1 Contrary o JUSTICE STEVENS' assertions, we da not “issumfe] thnt
dangers-cavsad by fhight fom o police pursuit will eontinue after the
pursuit ends,” post, at 6, nor do we make any “factual assumptions.”
post, at 5, wilh respect to what would have happened if the polics had
gone home. W simply point out the unceartalnlios regarding what
would have happened, in response ta respandents factual assumphon
that thy highspeed fight would hava ended,

594



Cite zey 550 U.S. ___ (2007) 13

Qpinion of the Court

police to allow fleeing suspects to get away whenever they
drive sp recklessly that they put other people's lives in
danger. It ig obhvigus the perverse incentives such a rule
would crepte: Every fleeing motorist would know that
escape i8 within his grasp, if only he accelerates to 90
milas per hour, crogses the double-yellow line a few times,
and rung a few red lights. The Constitution assuredly
does not impose this invitalion to impunily-earned-by-
recklessness, Instead, welay down a more senaible rule: A
police officer’s attempt to terminate a dangerous high-
gpeed car chase that threatens the lives of innocent by-
standars doss not violate the Fourth Amendment, even
when it places the fleeing motoriat at risk of serious injury
or death.

& & ¥

The cur chase that respondent initiated in this cose
posed a substantial and immediate rigk of sorions physieal
injury to others; no ressonable jury could conclude pther-
wise. BSeott's attempt to terminate the chase by forcing
regpomdent off the road was reasonable, nnd Seott ia enti-
tled to summary judgment, The Court of Appeals’ decision
to the contrary is reversed.

H ts so nrdered.
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SUPREME COURT OF THE UNITED STATES
ROBERT R. TOLAN v. JEFFREY WAYNE COTTON

ONPETITION FOR WRIT OF CERTIORART TO THE UNITED
STATES COURT OF APPEALS FOR THE FIFTH CIRCUIT

No. 13-851. Dacided May 5, 2014

PER CURLAM,

During the early morning hours of New Year's Fve,
2008, police sergeant Jeffrey Cotton fired three bullels at
Robert Tolan; one of those bullets hit its target and punc-
tured Tolan's vight lung. At the time of the shooting,
Tolan was unarmed on his parents’ front porch ahout 15 to
20 feet away from Cotton. Tolan sued, alleging that Cot-
ton had exercised excessive force in violation of the Fourth
Amendment. The District Court granted summary judg.
ment to Cotton, and the Fifth Circuit affirmed, reasoning
that rvegardless of whether Cobton used excessive force, he
was entitled to qualified immunity because he did not
violate any clearly established xight. 718 F. 3d 289 (2013),
In articulating the factual comtext of the cause, the Fifth
Circuit failed to adhere to the axiom that in ruling on a
motion fur summary judgment, “[tJhe evidence of the
nonmovant is to be helisved, and all justifiable inferances
are to be drawn in his favor” Andersoa v. Liberty Lobby,
Inc., 477 U. 3. 243, 2585 (1986). For that reason, we vacate
its decision and remand the case for further proceedings
consistent with this opinion,

1
A

The following facts, which sve view ia the light most
favorable to Tolan, are taken from the record evidence and
the opinions below, At around 2:00 on the morning of
December 31, 2008, John Edwards, a police officer, was on
pattol in Bellaire, Texas, when he noticed a hlack Nissan
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sport utility vehiele turning quickly onto a residential
street. The officer watched the vehicle park on the side of
the street in front of a house, Two men exited: Tolan and
his cousin, Anthony Cooper.

Edwards attempted to enter the license plate number of
the vehicle into a computer in his aquad car. But he keved
an incorrect character; instead of entering plate number
G96BGK, he entersd 895BGK., That incorrect number
matched a stolen vehicle of the same color and make. This
match caused the squad car's computer to send an aute-
matic message to other police units, inlorming them that
Edwards had found a stolen vehicle,

Edwards exited his eruiser, drew his service pistol and
ordered Tolan and Cooper to the ground. He accused
Tolan and Cooper of having stolen the ear. Cooper ro-
sponded, “That's not true.” Racord 1295. And Tolan ex-
plained, “That's my car.” Ibid. Tolan then complied with
the officer's demand to lie face-down on the home’s front
parch.

As it turned out, Tolan and Cooper were at the home
where Tolan lived with his parents. Hearing the commo-
tion, Talan's parents exited the front door in their paja-
mas. [n an attempt to keep the misunderstanding from
escalating into something more, Tolan's father instructed
Caoper to lie down, and instructed Tolan and Cooper ta
syy nothing. Tolan and Cooper then vemained Facedown.

Edwards told Tolan's parents that he believed Tolan and
Cooper had stolen the vehicle. In response, Tolan's father
identified Tolan as his son, and Tolan's mother axplained
that the vehicle belonged to the family and that no evime
had been committed. Tolan's father explained, with his
hands in the air, “(Tlhis is my nephew. This is my son.
We live here. This is my houge” Id., at 2059, Tolan's
mother similorly offered, “[S]ir this is & big mistake, This
ear is not stolen. . . . That's ouy car” fd., at 2075.

While Tolan and Caoper continued to lie on the ground
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in silence, Bdwards radioed for assistance, Shortly theve-
after, Sergeant Jeffrey Cotton nrrived on the scene and
drew his pistol. Ddwards told Cotton that Cooper and
Tolan had exited a stolen vehicle. Tolan's mother reiter-
ated that she and her husband owned both the car Tolan
had been driving and the home where these events were
unfolding. Cotton then ordered her to stand against the
family's garage door, In response ta Cotton’s order, To-
lan's mothar asked, “[AJre you kidding me? We've lived
her[e] 15 years, We've never had anything like this hap-
pen befove” Id., at 2077; see also id., at 1485,

The parties disagree as to what happened nest. Tolan's
mother and Caooper testified duxing Cotton's criminal trigl!
that Cotton grabbed her arm and slammed her against the
garage door with such force-that she fell to the ground.
Id, at 2033, 2078-2080. Tolan similarly testified that
Cotton pushed his mother against the garage dooy. Id., at
2479, In addition, Tolan offered testimony from his mother
and photographic evidence to demonstrate that Cuttgn
used gnouyh foree to leave bruises on her arms and hack
that lasted for days, Id., at 2078-2079, 2089-2081, By
contrast, Cotton testified in his deposition that when he
was escorting the mother to the garage, she flipped her
arm up and told him to get his hands off her. Id., at 1043.
He also testified that he did not know whether he left
bruises but believed that he had not. Id., at 1044,

The parties also dispute the manner in which Tolan
responded. Tolan testified in his deposition and during
the criminal tria! that upon seeing his mother being
pushed, id, at 1249, he rose to his knees, id,, at 1938,
Edwards and Cotton testified that Tolan rose to his feet,

"The events deacribed hera led (o Cotton's eriminal indictment 1n
Harris Caunty. Texas, for aggravated assault by a public sorvant. 713
£, 3& 299, 303 (CAB 2013%. He was acquitted. “1hid, The testumany ol
Tolart's mother during Cotlon's trial is a part of the record tn this el
action. Record 2066-2087,
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Id., at 1051-1052, 1121,

Both parties agree that Tolan then exclaimed, from
roughly 16 to 20 feet away, 713 F. 8d, at 303, “[Glet your
fucking bands off my mom.” Record 1928. The parties
alsn agree that Cotton then drew his pistol and fired three
shots at Tolan. Tolan and his mother testified that these
shots came with no verbal warning, Id., at 2019, 2080.
One of the bullets entered Tolan's chest, collapsing his
vight lung and piercing his liver. While Tolan survived, he
suffered a life-altering injury that disrupted his budding
professional baseball career and causes him to experience
- pain on a daily basis.

B ,
In May 2009, Caoper, Tolan, and Tolan's parents filed

this snit in the Southern District of Texas, alleging claims

under Rev. Stat, §1979, 42 U. 8, C. §1983. Tolan claimed,
among other things, that Cotton had used excessive force
against him in violation of the Fourth Amendment.? After
discovery, Cotton moved for summary judgment, arguing
that the doctrine of qualified immunity barred the suit.
That doctrine immunizes government officials from dam-
ages suits unless their conduct has violated a clearly
established right.

The District Court granted summary judgment to Cot-
ton. 854 F. Supp. 2d 444 (8D Tex. 2012). !t reasonad that
Cotton's use of force was not unreascnable and therefore
did not violate the Fourth Amendment. Id., at 477-478.
The Fifth Circuit affirmed, but on & different basis. 713
F.3d 299, It declined to decide whether Cotton's actions

*The complaink also afleged that the officers’ mctions violated the
Bqual Protection Clause to the extent they were motivated by Tolan's
and Cooper's race. 8B4 F, Supp. 24 444, 485 (8D Tex. 2012), In adds.
tiog, the complaint alleged that Cotton used excessive force against
Tolan's mother, Id, al 4G8. Those claims, which were dismissed. id., at
468, 470, are not before this Court.
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viclated the Fourth Amendment., Instead, it held that
even if Cotton's conduct did violate the Fourth Amend-
ment, Cotton was entitled io qualified immunity because
he did not violate a clearly established right, Id., at 806.
In veaching this conelusion, the Fifth Circuit began by
noting that at the time Cotton shot Tolan, “it was ...

clearly established that an officer had the vight to use

deadly force if that officer harbored an objective and rea-
sanable belief that a suspect presented an immadiate
threat to [his] safety'™ Id., at 308 (quoting Deville v.
Marcantel, 567 F. 84 156, 167 (CAD 2009). The Court
of Appeals veasoned that Tolan failed to overcome the
qualified-immunity bar becausa “an objectively-reasonuble
officer in Sergeant Cotton's position could have ... be.
lieved” that Tolan "presented an ‘immediate threat to the
gafety of the officers.’” 713 F. 3d, at 807.2 In support of
this conclusion, the court relied on the following faets: the
front porch had been “dimly-1it"; Tolan's mother had “re-
fusled] orders to remain quiet and calm”; and Tolan's
wouds had amounted to a "verball} threaft]” Ibid. Most
critivally, the court also relied on the purported fact that
Tolan was “moving to inievvene in” Cotton's handling of
his mother, id., at 305, and that Cotton therefore could
reasonably have feared for his life, id., at 307. Accord-
ingly, the cowrt held, Cotton did not violate clearly estab-
lished law in shooting Tolan.

The Fifth Circnit denied rehearving en bane. 538 Fed.
Apps. 374 (2013), Three judges voted to grant reheaving.
Judge Dennis filed 2 dissent, contending that the pauel
opinion “failled] to address evidence that, when viewed in

*Tolan argues that the Fufth Cirewst Incarrectly nnalyzed the reason-
ableness of Sergeant Cotton's behefs under the second prong of the
gualified-tmmunity analysis rather than the frst, See Pet, for Cert. 12,
20. Because we rule in Tolan'a favor on the narvow ground that the
Fifth Cireuit erved in its application of the summary judgment stand.
nrd, we oxpresa no view na to Tolan's additional srgument,
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the light most favorable to the plaintiff, creates genuine
issues of mataerial fact as to whether an objective officer in
Cotton'as pasition could have veasonably and objectively
believed that [Tolan] pased an immediats, significant
threat of substantial injury to him.* 14, at 377,

i
A

In resolving questions of qualified immunity at sum-
mary judgment, courta engage in a two-pranged inquiry.
The first asks whether the facts, “{tlaken in the Iight most
favornble to the party asserting the injury, ... show the
officer's conduct violated a [federal] right[]" Saucier v.
Ralz, 533 U, 8. 194, 201 (2001). When a plaintiff alleges
excessive force during an investigation or arvest, the
federal vight at issue is the Fourth Amendment right
against unreasonable seizures. Greham v. Connor, 4890
U, 8. 3848, 384 (1988). The inguiry into whether this right
wag violated requires a balaneing of “'the nature nnd
quality of the intrusion on the individual's Fourth
Amendment inierests against the importance of the gov-
ernmental interests alleged to justify the intrusion.’"
Tennessez v. Garner, 471 U. 8. 1, 8 (1985); see Grahman,
supra, at 386.

The second prong of the qualified-immunity analysis
asks whether the right in question was “clearly estab-
lished” at the time of the violation. Hope v. Puolzer, 536
U. 8. 730, 739 (2002). Governmental actors nxe “shielded
from liability for civil damages if their actions did not
violate 'clearly established statutory or coustitutional
rights of which a reasonable person would have known.'™
Ibid. "[T)he salient question ... is whether the state of

the law" ot the time of an incident provided “fair warning” -

to the defendants “that their alleged [conduct] was uncon-
stitutional” Id,, at 741, )

Courts have discretion to decide the order in which to
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engnge thase two pronga. Pearson v. Callahon, 655 U. 8,
223, 236 (2009). But under either prong, courts may not
resolve genuine disputes of fact in favor of the party seck-
ing summary judgment. See Brossean v. Hougen, 513
U, 8.191, 1958, n, 2 (2004) (pes- curian); Saueiar, supro, at
201; Hope, supra, at 733, n. 1. This is nat a rule specific to
qualified immunity; it is aixmply an applieation of the mopa
general rule that a “‘Judge’s funciion” at summary judg-
ment ig not “to weigh the evidence and determine the
truth of the matter but to determine whether theve is a
genuine fzsue for trlal”  Anderson, 477 U. 8., at 249.
Summary judgment is appropriate only if “the movant
shows that there s no genuine issue as to any material
fict and the movant is entitled to judgroent as a matter of
law." Fed, Ritle Civ. Proc. 58(a). Tn making that determi-
nation, a court must view the evidence “in the light most
favorable to the opposing pany.” Adickesv. 8. H. Kress &
Co,, 888 U. 8, 144, 167 (1970); see also Andarson, supra. at
955,

Our gualified-immunity cases illustrate the importance
of deawing inferences in favor of the nonmovant, even
when, as here, 8 court decides only the cloarly-established
prong of the standard, In cases nlleging unreasonable
searches or seizures, we have instructed that courts
should define the “elearly established” right at lssue on
the basia of the “specific context of the case Saucier,
sepre, at 201; see also Anderson v, Creighton, 483 U. 8.
635, 640641 (1987). Accordingly, courts must take care
not ko define a case's “context™ in a manner thal imports
genuinely disputed factual propositions. See Brossean,
supra; at-195, 198 {inguiring as to whether conduct violated
clearly "established law “'in light of the specific context
of the case’" and construing “facts ... in a light mest
favorable to” the nonmovant), '
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B

In holding that Cotton's actions did not violate clearly
established law, the Fifth Circuit failed to view the evi-
dence at summary judgment in the light most favorable to
Tolan with respect to the central facts of this case, By
failing to credit evidence that contradicted some of its key
factual conclusions, the court improperly “weighfed] the
evidence” and resolved disputed issues in favor of the
moving party, Anderson, 477 U. 8., at 249.

Firgt, the court relied on its view that at the time of the
shooting, the Tolang’ front porch was “dimly-lit.” 713
F. 3d, at 307. The court appears to have drawn this as-
sessment from Cotton's statements in a deposition that
when he fired at Tolan, the porch was “fairly dark,” and
lit by a gas lamp that was “‘decorative/™ Id., at 302. In

"his own depaosition, however, Talan's father was asked
whether the gas lamp was in fact "more decorative than
illuminating.” Record 1552, He said that it was not. Ibid.
Moreover, Tolan stated in his deposition that two flood-
lights shone on the driveway during the incident, id.,
at 2406, and Cotton acknowledged that thers were two
motion-activated lights in fiont of the house. Id., at 1034,
And Tolan confirmed that at the time of the shaating, he
‘was “not in darkness." Id., at 2498-2499.

Second, the Fifth Circuilt stated that Tolan's mother
“refus(ed] orders to remain quiet and calm,” thereby “com-
poundfing]” Cottan's belief that Tolan “presented an im-
mediate threat to the safety of the officers” 713 F. 84, at
307 (internal quotastion marks omitted), But herg, too, the
court did not credit directly contradictory evidence. Al-
though the parties agree that Tolan’s mother repeatedly
informed officers that Tolan was her son, that she lived in
the home in front of which he had parked, and that the
vehicle he had been driving belonged to her and her hus-
band, there is a dispute as to how calmly she provided this
information. Cotton stated during his deposition that
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Tolan's mother was “very ngitated” when she spoke to the
officers. Record 1032-1033, By contrast, Tolan's mothey
testified at Cotton’s criminel trial that she was neither
*aggravated” nor “agitated.” Id., at 2075, 20917,

Third, the Court concluded -that Tolan was "shouting,”
713 F. 8d, at 306, 308, and “verbally threatening" the
officer, id.,, at 307, in the moments before the shooting,
The court noted, and the parties agree, that while Cotton
was grabbing the arm of his mother, Tolan told Cotton,
*[Glet vour fucking hands off my mom.” Record 1928, But
Tolan testified that he "was not screaming.” Id., at 2544,
And » jury could reasonably infer that his words, in con-
text, did not amount to a statement of intent to inflict
harm, Cf United Siates v. White, 258 F. 3d 374, 383 (CA5

2001) ("A threat imports ‘la] communicated interit to

inflict physical or other harm'™ (guoting Black's Law
Dictionary 1480 (6th ed. 1990%)); Morris v. Noe, 672 F. 3d
1185, 1186 (CAL0 2012) (inferring that the words “Why
was you talking to Mama that way” did not constitute an
“overt threalt]). Tolan's mother testified in Cotton's
criminal trinl that he slammed her against a garagé door
with enough force to cause bruising that lusted for days.
Recard 2078-2079, A jury could well have concluded that
a reasonable officer would have heard Tolan's words not as
a threat, but as a son's plea not to continue any assnult of
hia mother,

Fourth, the Fifth Circuit inferred that at the time of the
shooting, Tolan was “moving to intetvene in Sergeant
Cotton's" interaction with his wother. 713 F.38d, at
305; see also id., at 308 (characterizing Tolan's behavior
as “abruptly attempting to approach Sergeant Cotton,”
thereby “inflamfing] an already tense situation"). The
court appears to have credited Edwards' account that at
the time of the shooting, Tolan was on both feet “[ijn a
crouch” or a “charging position” looking as if he was going
to move forward, Record 1121-1122. Tolan testified at

+
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trial, however, that he was on his knees when Cotton shot
him, id., at 1928, a fact corroborated by his mothey, id., at
2081, Tolan also testified in his deposition that he “wasn’t
going anywhers,” id., at 2502, and emphasized that he did
not “jurnp up,” id., at 2544, '
Considered together, these facts lead to the inescapable
conclusion that the court below credited the evidence of
the party seeking summary judgment and failed properly
to acknowledge key evidence offered by the pavty opposing
that motian. And while “this Court is not equipped to
carrect every perceived error coming from the lower federal
courts,” Boag v. MacDaugall 454 U, 8. 884, 368 (1932)
(O'Connaor, )., coneurring), we intervene here because the
opinion below reflects a clear misapprehension of sum-
mary judgment standards in light of our precedents. Cf.
Brogseau, 513 U. 8, at 197-198 (summarily veversing
decision in & Fourth Amendment excessive force case “to
correct a clear misapprehension of the qualified immunity
standard”); sec also Florida Depl. of Hedalth and Rehabili-
lative Serve. v. Florida Nursing Home Assn., 150 U. 8,
147, 150 (1981} (per curiam) {summarily reversing an
opinion that could not “be reconciled with the principles
set out” in this Court's sovereign immunity jurisprudence}.
‘The witnesses on both sides come to this case with their
own perceptions, recollections, and even potential biases.
It is in part for that reason that gennine disputes ave
generally resolved by juries in our adversarial system. By
weighing the evidence and reaching factual inferences
contrary to Tolan's competent evidence, the court below
neglected to adhere to the fundamental principle that at
the summary judgment stage, reasonable inferences
should be drawn in favor of the nonmoving party.
Applying that prineciple here, the court should have
acknowledged and credited Tolan’s evidence with regard
to the lighting, his mother's demeanor, whether he shouted
words that were an overt threat, and his positioning
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during the shooting. This is not to say, of course, that
these are the only facts that the Fifth Circuit should con-
stder, or that no other facts might contribute to the rea-
sonableness of the officer's actions as a matter of law, Nor
do we express a view as to whether Cotton's actions vie-
lated clearly established law. We instead vacate the Fifth
_Cirenit's judgment go that the court can determine whether,
when Tolan’s evidence is properly credited and factual
inferences are veasonably drawn in his favor, Cotton's
actions violated clearly established law,

* * u

The petition for certiorayi and the NAACP Legal De-
fense and Educational Fund's motion to file an amicus
curige brief are granted. . The judgment .of the United
States Court of Appeals for the Fifth Circnit is vacated,

and the case is remanded for further proceedings con-

sistent with this opinion.
 is an ordered,
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Summary Judgment Problem

Paul is a salesman, He claims that he reached a deal with New York Yachts, a New York
company, to be its Texas representative and that it would pay him a 5% commission on
all boats he sold in Texas. He brought suit in federal court against New York Yachts
claiming that it owed him $100,000 in unpaid commissions. In support of his claim, Paul
has praduced a letter in wwhich New York Yachts offered to pay him the 5% commission
rate.

New York Yachts moves for summary judgment, attaching an affidavit from its saleg
manager that Paul never responded to the letter offer and that New York Yachts never
knew or approved of Paul selling its vachts,

Assumu thal the applicable contract law requires proof of an offer and acceptance in
urder for there to be a binding contract. Also further that to hold New York Yachts
liable under a quasi-contract Lhewry there must be proof that it had knowledge that Paul
was working on its behalf but failed to put a stop ta it,

Ilas New York Yachts satisfied its burden of production for making a summary
judgment motion under Celates? If 50, what is Paul's burden in response tu New York
Yachts's motion?!
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